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To the Small and Medium Sized Law Firm: 


YES! YOU CAN 


DEFINITELY AFFORD 


WESTLAW 


ELECTRONIC RESEARCH 


TODAY. 


In fact, can you be without it? 


Just a year or two ago, we had to 
say: Computer-assisted legal re- 
search is probably not for every- 
one. That statement does not hold 
today. The smaller law firm now 
cannot only afford it; it must very 
seriously examine whether it can 
afford to be without electronic re- 
search. 


WESTLAW, with its highly favor- 
able price structure, with its 
pioneering achievements in bring- 
ing costs down for the lawyer, is 
responsible for opening the bene- 
fits of electronic retrieval to the 
entire legal profession. 


In fact, WESTLAW is proving, in 
law offices across the land, that it is 
far more than just a luxury for the 
few. It is a practical, no-nonsense 
money-maker for any law firm be- 
cause of the incredible speed with 
which it finds the law. Its benefits 
are a bottom-line reality. And 
computer time, as metered in 
WESTLAW, is a billable item to 
clients. 


That is why we Say to you: 
If you haven't checked out 
WESTLAW in the last six 


months, do so now. You are 
in for a revelation! Just call 
the WESTLAW telephone 
number listed on this page 
today. 

You are under no obligation, 
of course. 


You will find out: 


—HOW YOUR MONTHLY 
CHARGES WILL BE MUCH 
LOWER THAN YOU 
THOUGHT POSSIBLE. 
WESTLAW HAS THE LOW- 
EST RATES OF ANY COM- 
MERCIALLY-AVAILABLE 
COMPUTER-ASSISTED LE- 
GAL RESEARCH SYSTEM. 


—HOW WESTLAW FLEX- 
IBILITY MAKES IT POSSI- 
BLE TO FIT A PLAN SPECIF- 
ICALLY TO YOUR NEEDS. 
(After all, the needs of vari- 
ous individual law firms vary 
greatly). 


—HOW IT IS POSSIBLE 
THAT YOUR PRESENT 
WORD PROCESSING SYS- 
TEM—OR ONE YOU ARE 


PLANNING TO PURCHASE 
—|IS COMPATIBLE WITH 
WESTLAW. THAT MEANS 
YOU MAY HAVE TO MAKE 
NO HARDWARE PURCHASE 
AT ALL. SIGNIFICANT 
UP-FRONT SAVINGS TO 
YOU! 


—HOW WESTLAW’S EXx- 
CLUSIVE FULL TEXT—PLUS 
SYSTEM, WHICH OFFERS 
BOTH CASE SYNOPSES 
AND HEADNOTES, TO- 
GETHER WITH THE FULL 
TEXT OF COURT OPINIONS, 
WILL SAVE YOU COM- 
PUTER TIME CHARGES 
AND OFFER GREATER RE- 
SEARCH CAPABILITY. 


We will tell you, too, about some 
highly useful new data base addi- 
tions in the WESTLAW works right 
now. We'll show you how only 
WESTLAW has Shepard's Citator 
capability—and you know how im- 
portant that can be. 


The next move is up to you. 
Call the phone number on this 
page today. 

We'll do the rest. 


Florida For information of vital interest 
to your firm, or to arrange 

Lawyers: Call demonstration at no obligation, 

Collect Today! call 612/228-2526 collect now. 


50 W. Kellogg Boulevard 
P.O. Box 3526 
St. Paul, MN 55165 


WEST PUBLISHING COMPANY 


e 


ANOTHER REASON TO ORDER A 
BLACK BEAUTY CORPORATE OUTFIT 


Our new toll free line provides immediate access to our New York office 
1-800-221-2972 


Excelsior-Legal 
62 White St., New York, N.Y. 10013, (212) 431-7000 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 


punched. * Improved 144” extra capacity 
double booster standard three ring metals. 
Black Beauty “all-in-one” outfits include: 
* Customized seal in zipper pouch. * 20 
lithographed share certificates in a sepa- 
rately bound section with full page stubs. 
Each is numbered and imprinted with cor- 
porate name, capitalization, state and 
officers’ titles. * 50 sheets, cotton content 
‘paper. Or printed Minutes and By-Laws 
which include up to date IRS §1244, 
Subchapter S Materials, Medical/Dental 
reimbursement plan, appendix of forms, in- 
structions, worksheets, and 20 blank sheets. 
Minutes and By-Laws available for CA, CT, DE, 
FL, IL, NJ, NY, PA, TX and Blank State (Model 
Business Corporation Act). * Our exclusive corporate 
record tickler. * Mylar reinforced tab indexes with 
five positions and stock transfer ledger. 


* Everything (including seal) is inside the “all- 
in-one” corporate outfit. * Improved corpo- 
rate record book and slip case in lustrous 
black vinyl with high quality gold 
stamped border. The sturdy, dust proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on 
spine for attractive appearance and 
quick identification. * Interior pocket 
neatly holds documents 
that cannot be 


Complete Black Beauty® Outfit 
No. 70 (Green No. 71) 31 
50 sheets blank minute paper........ 
No. 80 (Green No. 81) with $33 


printed minutes and by-laws. ........ 


You may also select Green Beauty 
with the same fine features. 


Charge to 
American Express 
MasterCard or Visa i L 
Shipment within 24 hours. Exce & or 4 
New York * Chicago * Texas 
4 TO: EXCELSIOR-LEGAL 70 No. 71.....$31 
4 62 White St. Please Ship: [] No. 80 (J No. 81.....$33 State Year H 
New York, N.Y. 10013 ; 
(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) 
ment free when you Ship via Air—$2...) extra 
enclose check. Certificates signed by President and Rperenaprecmencager am (0 Ship 
(2 IRC §1244 oa set—resol., dir. min., treatise, law, etc., $3.95 extra. (0 For delivery in NY add sales tax. 
VISA Number Expires Signature 
SHIPMENT Ship to 
BYA 
ONLY $2.00 EXTRA Zip Code FL ! 
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Florida Will and 
Manual 


© Designed and written especially for Florida lawyers. 
¢ Complete in every sense to meet the needs of the general practitioner and the estate planning specialist. 


¢ Distinguished authors who have been active tax and estate planning practitioners for more than 20 years 
JAMES J. FREELAND, Professor of Law, Director, Graduate Program in Taxation, University of Florida, 
Gainesville, Florida 
GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Wall Street law firm of Gifford, 
Woody, Palmer & Serles, New York, New York 


© Incollaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Hoffman, 
Lipoff, Quentel and Wolff, Miami, Florida 


¢ With an Advisory Board of leading Florida attorneys. 


THE FLORIDA WILL AND TRUST ] FEATURES 


MANUAL assists you in: ¢ Complete will and trust forms including marital 
© Drafting high quality Florida estate planning and non-marital trust arrangements; irrevocable 
documents. trusts, for insurance and property; revocable trust 
Streamlining your office procedures so with pour-over will; Clifford-type trust; split interest 
secretaries and paralegals can be used more charitable trusts including annuity, unitrust, and 
efficiently in preparing legal documents. charitable lead trusts. 
Referencing annotations of matters affecting ° Checklists for fact finding with client and 
Federat income tax, estate se and gift tax and preparation of legal documents. 
generation-skipping transfe © Complete annotations, current references to 
appropriate cases, revenue rulings, revenue 
procedures and treatises. 
Table of Contents includes: b ¢ Annual supplements (at nominal additional 
FORMS - Basic Will Forms cost after the first year), and bulletins covering 
Basic Personal Trust Forms significant changes in the law and case decisions. 
Charitable Trust Forms ¢ Numbered paragraphs keyed to the basic 
SPECIAL PROVISIONS documents for manual use or paragraphs and 
- Additional clauses with number system documents can be entered into your word 

for use with basic forms processing equipment. 

© Loose-leaf for easy reference. 


- For interview with client, fact finding © Practical - no need to cross reference to 
and preparation of documents another manual. 


NS 
AX 


Return this to any of the following locations: 


SUN BANK, Estate and Trust Division 

1428 Brickell Avenue P.O. DrawerG P. O. Box 3631 
Miami, Florida 33131 St. Petersburg, FL 33731 Orlando, FL 32802 
(305) 547-4618 (813) 823-4181 (305) 237-4348 


Please send me the FLORIDA WILL AND TRUST MANUAL when 
published at the publication price of $95.00. 
Enclose check payable to FLORIDA WILL AND TRUST MANUAL 


Name 


Firm 


Address 


Publication Winter 1981 . 
City, State, Zip Code 
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PRESIDENTS PAGE 


Leonard H. Gilbert 


PRESIDENT 


Educating the public 
about merit retention 


Imagine our shock if we had 
awakened on the morning of 
November 5, 1980, to discover that 
the voters of Florida had turned from 
office all of the Supreme Court 
justices and district court of appeal 
judges whose names had appeared 
on the merit retention ballots. That, 
of course, did not happen. However, 
because of voter confusion over the 
system by which we select, retain, 
and reject our appellate judges and 
justices, such a thing could very well 
occur in the future. 

In November 1976, the voters of 
Florida adopted an amendment to 
Article V of the Florida Constitution 
making merit selection and retention 
the rule for all district court of appeal 
judges and Supreme Court justices. 
The system calls for the names of 
sitting judges and justices to be 
periodically placed on the ballot with 
the question: “Shall Justice [or 
of the 
retained in office?” If a majority a 
the electorate votes against retention, 
a vacancy is created, which is filled 
by gubernatorial appointment from 
among candidates submitted by the 
appropriate judicial nominating 
commission. If a majority favors 
retention, the judge or justice 


remains in office for another term. 


The primary purpose of the 
change to merit retention from 
popular election with announced 
candidate opposition—albeit 
infrequent opposition—was to 
remove “politics” from the system of 
judicial selection, while still giving 
the public a meaningful opportunity 
to assess and evaluate judicial 
performances. Supporters felt that 
the judiciary must be held 
accountable to the citizens, and that 
merit retention provided the best mix 
of public accountability and judicial 
independence. 

Certainly, the intentions of those 
who proposed and favored merit 
retention were good. However, as 
Chief Justice Alan C. Sundberg 
recently observed in a speech to the 
Board of Governors: “When merit 
retention was placed in the 
constitution...we all tended to relax 
in the belief that the problems of 
judicial selection were behind us. 
However, recent events have proved 
us wrong.” The chief justice’s 
remarks were particularly 
perceptive. The problems with merit 
retention do not stem from 
inadequacies inherent in the system 
but from our collective failure to take 
the steps necessary to guarantee the 
system’s success. We failed to follow 
up the initial reform effort with 
adequate study, review, and 
oversight. Indeed, until mid-1980 we 
“relaxed.” 

The principal problem with the 
system as it now exists is that the 
voters simply do not fully understand 
merit retention elections. Their 
interest in the elections has therefore 
been waning. The opportunity to 
pass a “yes or no” judgment on an 
elected official without candidate 
opposition is so foreign to the 
American political system that voters 
understandably require education on 
how the process is supposed to work. 
Accordingly, The Florida Bar has 
taken, and is continuing efforts to 
educate the public on merit 
retention. 

The most obvious means by which 
the Bar communicates with the 
public is through the Bar’s Preference 
Poll. The poll has existed for some 
time. Unfortunately, only 17 percent 
of Florida lawyers responded to the 


1980 poll. As the chief justice told the 
Board of Governors: “[T]he lawyers 
of this state must be more diligent in 
offering their assessment of 
incumbent judges. Lawyers have a 
special stake in the process because 
of their unique ability to observe 
daily the capabilities of judges. The 
public is entitled to this input.” 

The Florida Bar’s other 
educational efforts included the 
following: 

1. Preparation and distribution 
of a feature article to all print news 
media in Florida explaining the merit 
retention system; 

2. Preparation and distribution to 
all state print and electronic news 
media an in-depth fact sheet on the 
history of merit retention in Florida, 
how and why it was placed in the 
constitution, what it is, and how it 
works; 

3. Arrangement of a Tallahassee 
news conference for release of the 
results of The Florida Bar’s 
Preference Poll. At that conference, 
we issued a statement announcing 
the poll results and explaining the 
need for news media assistance in 
educating voters on the merit 
retention system; 


4. Preparation and distribution to 
the officers of all 72 local bar 
associations materials on the history 
of Florida’s experience with merit 
retention, the Bar’s Preference Poll 
results, and a sample merit retention 
speech for use in speaking to 
newspaper editorial boards, civic 
organizations, and other groups; 

5. Production and distribution of 
public service messages, narrated by 
former Governor LeRoy Collins, to 
40 television stations and 80 radio 
stations in Florida explaining the 
merit retention system and the need 
for voters to become acquainted 
with the system; 

6. Production and distribution of 
a booklet containing photographs 
and biographical data on justices and 
judges up for retention to all state 
news media and the officers of all 
local bar associations; 

7. Arrangement of television 
interviews of state and local bar 
officers to explain merit retention; 

8. Coordination of the efforts of 
dozens of bar leaders throughout the 
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state in contacting their local media 
outlets to obtain merit retention 
educational coverage. 

We sincerely believe that these and 
other similar efforts will increase the 
public’s understanding of the 
importance of merit retention 
elections. 


Restrictions on incumbents 


The electorate’s lack of 
understanding has highlighted the 
other principal problem with the 
merit retention system, namely, the 
restrictions placed on incumbents’ 
ability to communicate with voters. 
Canon 7 B(3) of Florida’s Code of 
Judicial Conduct provides that only 
those merit retention incumbents 
“whose candidacy has drawn active 
opposition” may campaign and 
obtain “publicly stated support and 
campaign funds....” Because of the 
myriad avenues for political 
communication—and thus opposi- 
tion to an incumbent judge or 
justice—it is extremely difficult to 
adequately define ‘“‘active 
opposition” within the meaning of 
the canon. 

The canon has never been tested 
against the first amendment and 
some doubt that it could withstand 
such a test. It is fraught with 
interpretive problems. For instance, 
is the failure to receive the 
endorsement of the major 
newspaper of an appellate district 
“active opposition”? Is an approval 
rating of only 51 percent in a bar poll 
in which all other candidates receive 
approval ratings far in excess of that 
figure “active opposition’? The 
involvement of so-called “single- 
issue” groups in recent merit 
retention elections has led to even 
further problems in interpreting the 
canon. 

Florida’s election laws require that 
any expenditure by a candidate for 
election be made through the 
candidate’s campaign fund, which he 
is obliged to establish upon 
qualifying as a merit retention 
candidate. Thus, if a district court of 
appeal judge without “active 
opposition” is invited for an 
interview by a newspaper outside his 
hometown he cannot, without 
} violating either the election law or 


Canon 7, expend travel money to 
attend the interview. 

A similar problem results when 
one judge on a given appellate court 
gains “active opposition” and his 
colleagues up for retention do not. 
The actively opposed judge, but not 
his colleagues, may appropriately 
engage in campaigning activities 
which create public visibility. Under 
those circumstances, the public may 
well conclude that the judge who 
circulates advertisements, which 
quite often contain endorsements by 
members of the Bar, is qualified but 
that his colleagues are not. The fact 
that circuit and county judges run 
and campaign in the “traditional” 
manner only serves to heighten the 
confusion. 


Looking for solutions 


Merit retention problems are more 
easily identified than solved. 
However, at least one editorial writer 
has suggested that the Supreme 
Court appoint a public commission 
to evaluate the performance of 
judges and justices and report their 
findings to the public. Still another 
has urged that the judicial canons be 
modified to allow unopposed judges 
to speak out on their own behalf. 
Unfortunately, the experience in 
other states lends little aid in our 
efforts to solve the problems. In fact, 
at least one commentator would 
argue that the problems we perceive 
are not really problems. In the 
November 1980 issue of Judicature, 
Susan B. Carbon reviewed the 
history of merit retention and 
concluded, among other things, that 
the system was 
designed to allow qualified judges to serve 
long terms with only a modest amount of 
direct accountability. Indeed, those who 
developed the concept preferred life tenure, 
but they acquiesced to political realities and 
allowed the public an opportunity to remove 
judges in extreme circumstances. Clearly 
removal was perceived as the exception, not 
the rule. Thus, the facts that voters do not turn 
out in large numbers, and that few judges are 
removed, are entirely consistent with the 
tenets of retention elections. 


In response to the obvious need, 
and at the request of the chief justice, 
the Board of Governors has 
established a special commission of 
lawyers, judges, news media 


personnel, and members of the 
general public to study these 
problems and propose solutions. We 
hope that the commission’s work will 
result in specific recommendations 
to the Bar, the legislature, the news 
media, and the public as to ways in 
which the system can be improved. 

The Florida Bar strongly believes 
that the public, has the right not only 
to make a decision on judges and 
justices but to make an informed 
decision. As lawyers, we are in a 
unique position to insure that their 
decision is informed. Accordingly, 
we shall and must do all that is 
necessary to make merit retention a 
truly meaningful process for the 
voters of Florida. o 
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EXECUTIVE DIRECTIONS 


John Harkness, Jr. 


EXECUTIVE DIRECTOR 


The grievance system— 
how it works 


Last month, I attempted to explain 
the grievance process as it is used to 
investigate complaints against 
attorneys. This month, I would like to 
discuss some common complaints 
that I have noticed just in the short 
time I have been in this position. By 
attending the Board of Governors 
meeting and also working very 
closely with Staff Counsel Stan 
Spring, I have noticed there are 
certain complaints that constantly 
are being received by our branch 
offices. 

Not to bore you with statistics, but 
a couple of them are worth 
mentioning. We nave 57 grievance 
committees comprised of 300 lawyer 
members and 158 public members 
for a total of 458 serving throughout 
the state. During fiscal year 1979-80, 
3,239 complaints against lawyers 
were received. However, of this 
number more than 85 percent proved 
to be without merit, five percent 
were resolved by client-lawyer 
communication, and 228 individuals 
received some type of discipline. 

Plainly the most common 
complaint (30 percent of last year’s 
complaints) received from the public 
is, “I don’t know why it is taking so 


long,” or “My attorney is procrasti- 
nating.” Now we know that some of 
the problem has to do with court 
procedures so that cases cannot 
move along as fast as some clients 
would like. However, there are ways 
to keep clients advised of the 
progress being made on their legal 
problem. Forwarding copies of 
pleadings, briefs, memorandums 
and relevant correspondence has 
been found to be an effective way of 
keeping a client informed and 
keeping him from complaining too 
much. Failure to respond to a client’s 
phone calls or letters often leads to a 
misunderstanding with the client. I 
know it is not possible sometimes to 
personally answer all the calls, but a 
lawyer can have a secretary or a 
paralegal return the call initially and 
then follow it through later on. This 
again seems to help the problem. 
Another common complaint is the 
amount of fee (8 percent of last year’s 
complaints). Fee disputes can be 
substantially reduced if the fee 
arrangement is made clear at the 
onset. It is an excellent idea to reduce 
such an arrangement to writing. In 
fact, Disciplinary Rule 2-106(E) 
requires that certain contingency fee 
agreements be reduced to writing. 
Include in any written agreement 
exactly what is covered by the fee 
-and what is not. The advantage of 
such an arrangement is that if there is 
a dispute, the lawyer is in a good 
position to substantiate the fee. An 
agreement made after the 
relationship begins is generally 
construed against the lawyer. 
Another complaint is refusal of the 
lawyer to complete a legal matter for 
a client until the remainder of the fee 
is paid. This is a violation of the Code 
of Professional Responsibility. Once 
your services have been contracted, 
you may not condition completion of 


the services upon the payment of: 


your fee. Failure of the client to pay 
for your services does not relieve you 
of your duty to complete the work 
with fidelity, diligence and on time. 
Prevent this complaint by 
conditioning the initial employment 
on payment of the fee in advance if 
‘the case is susceptible to this type of 
fee arrangement. If your client fails 
to pay fees on request or when due, 


you may withdraw from representa- 
tion because the client disregards an 
agreement or an obligation. 


You must first, however, obtain 
permission to properly withdraw 
from the tribunal before which you 
have acted as a lawyer of record for 
that client. By following these steps 
you will lessen the probability of 
grievance charges being filed against 
you: 

e Avoid unforeseeable prejudice 
to the rights of the client. 

e Give due notice to the client. 

e Allow time for employment of 
other counsel. 

e Deliver to the client all papers 
and property to which the client is 
entitled. 


If you fail to take this route, you are 
obligated to complete your 
agreement with the client not with- 
standing the failure of the client to 
honor his financial obligations. 


Refusal of the lawyer to withdraw 
from representation of a client when 
requested to do so will likewise cause 
a client to complain. This refusal is 
primarily based upon the erroneous 
assumption that it is justified by the 
lien for your fee. It is mandatory to 
withdraw from representation when 
discharged by aclient. You can avoid 
this complaint by properly taking the 
necessary steps to withdraw from 
employment as soon as your client 
has indicated your services are no 
longer desired. Civil procedures are 
available for you to assert a statutory 
or common law lien for recovery of 
any unpaid portion of your fee. 


Conflict of interest problems 
caused four percent of last year’s 
complaints. You can avoid such 
conflicts by declining employment 
whenever the exercise of your 
independent professional judgment 
on behalf of your client is likely to be 
affected by your representation of 
another client or by your own 
financial business, property or 
personal interest. Representation of 
multiple parties should only be taken 
if it is obvious you can actively 
represent the interest of each party 
and if each party consents to the 
representation after you have fully 
disclosed the possible effect of your 
representation on the exercise of 
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your professional independent 
judgment. If a conflict arises, you 
may be forced to withdraw from the 
representation of all persons. 

And there is always the complaint 
of mishandling clients’ funds (10 
percent of all complaints received in 
1979-80). It is usually due to poor law 
office management rather than 
misappropriation or misuse of 
clients’ funds. Even though the funds 
or property of the client have been 
properly preserved, poor office 
management can lead to inability to 
demonstrate this fact or make 
prompt disposition of the funds or 
property. Comingling of a client’s 
funds with those of a lawyer is a 
violation of the Code of Professional 
Responsibility. To avoid this 
complaint, all funds of clients paid to 
a lawyer or a law firm, including 
advances for costs and expenses, 
should be deposited in one or more 
identifiable bank trust accounts. No 
funds of the lawyer or the law firm 
should be deposited these 
accounts other than those allowed by 
Disciplinary Rule 9-102. Office 
management procedures should be 
designed to ensure clear 
accountability for all funds and other 
property of each client. 

In summary, it seems complaints 
frequently result when there is: (1) 
inadequate lawyer/client communi- 
cation, (2) inadequate law office 
management, or (3) inattention to the 
Code of Professional Responsibility. 
In these times when more and more 
people are turning to the courts and 
other agencies to settle disputes 
between themselves and profession- 
als, it is incumbent upon attorneys to 
take every effort to protect 
themselves and their clients. 

Ask yourself the questions: Do I 
have adequate financial records so 
that there is a complete divorce 
between trust funds and my own 
funds? Do I return phone calls? Do I 
answer letters? Am I familiar enough 
with the Code of Professional 
Responsibility? If you have a 
question you are unable to answer, 
you may always ask staff counsel for 
an opinion of whether the course of 
action you contemplate taking is 
permissible within the realm of the 
Code. 


50 years ago this month 


In the January 1931 issue of Florida 
State Bar Association Law Journal a 


reprinted article from the United 
States Department of the Interior, 


Office of Education, on “Careers for 
College Students” featured what one 
might expect from the law 
profession. 

For the first year or two the young lawyer 
has a struggle to make ends meet; surveys 
show that during this period he may earn from 
$800 to $2,000. In a recent study, 170 lawyers 
five years out of college averaged $4,254, 
while 116 lawyers ten years out averaged 
$6,931 annually. Greater rewards vary with 
reputation, service and clientele. 


The article clearly noted that the . 


legal profession in 1931 was over- 
crowded. The 1920 census listed 
122,519 lawyers, judges and justices, 
of which 1,738 were women. 
“Although some 10,000 new students 
are graduated in law annually, a large 
proportion of them never practice, 
but enter business where their 
training stands them in good stead,” 
commented the author, Walter J. 
Greenleaf, an associate specialist in 
higher education. 

Average tuition for law students 
was $204 per year with rates varying 
from $13 in Oklahoma to $400 in 
Harvard, Pennsylvania, and Yale. 

Estimating the cost of meals at $1 
per day, room at 50¢ per day, and 
laundry at $1 per week, the minimum 
cost of essentials for one year was 
$700. This did not include 
miscellaneous incidentals such as 


clothing, amusements, and travel. 
The 1931 article listed enrollment _ 
at the University of Florida at 242;52 _ 
at the University of Miami School of _ 
Law; and 46 at Stetson University — 
College of Law. 
Public attitudes toward the legal | 
system was of interest to Bar 
members during the Depression 
years as much as today in 1981. W.B. _ 
Shelby Crichlow of Bradenton wrote _ 
in the Journal, “The attitude of the _ 
public toward the practical — 
operation of legal procedure is that it 
should be resorted to only in extreme 
cases; that the delay, expense and 
technicalities, as they exist, do not 
make the courts a trustworthy and 
reliable instrumentality for settling 
differences between man and man.” 
Crichlow was actually criticizing 
the state’s procedural system in his 
article and how an “archaic and 
unworkable system” had resulted in 
courts being no longer regarded as 
“the bulwark of safety for the 
vindication of individual rights.” 
Crichlow felt, “Betterment of 
professional life cannot be effected 
without a closer, more thorough 
integration of the bar of the state as a 
whole,....until our bar is more 
thoroughly and effectively 
organized, until the courts are given 
full control over the rules governing 
their proceedings, and over the 
proceedings themselves, this 
condition will not prevail.” 
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In 1960, after three years of make- 
shift arrangements, Wallace Sturgis, 
John Wigginton, Don Carroll and a 
staff of ten—the baker’s dozen who 
then constituted the young District 
Court of Appeal, First District— 
moved to new quarters in the 
Supreme Court’s basement. It wasn’t 
exactly like going home, but it 
seemed an hospitable place to pass a 
few years. 

That was 20 years ago. Since then 
the court family has grown to 12 
judges and a staff of more than 60. 
The annual caseload rose from about 
300 for three judges in 1957-58 to 
about 300 for each judge in 1979-80, 
when statewide workers’ compensa- 
tion jurisdiction inspired Chief Judge 
Dick Mills to coin a plucky motto: 
“We're not going to cry, we're just 
going to try.” In those 20 years the 
court’s basement home expanded 
beyond pinching, beyond bulging 
and seam-splitting, even beyond 
filling the five-miles-distant outpost 
on Apalachee Parkway which was 
inherited from the Industrial 
Relations Commission. And in that 
time First DCA people increasingly 
chafed under the need to send 
visitors to their basement alias 
“groundlevel” courtroom via the rear 


Judge Robert P. Smith, Jr., serves on the 
bench of the First District Court of Appeal. 
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A brilliant new courthouse— 


reality for First DCA 


By Judge Robert P. Smith, Jr. 


alias “west” entrance. In_ short, 
though the Supreme Court was ever 
the gracious landlord, basement 
living has lost all charm for the First 
DCA. 

Deliverance is at hand. In 
September the First DCA will rise up 
from that basement, the cellar 
dwellers and outpost keepers will 
gather their things, and together they 
will go home, exultantly, to a brilliant 
new courthouse one block from the 
Supreme Court on Martin Luther 
King, Jr., Boulevard. 

Raymond Rhodes, the court’s 
veteran clerk, says there was corridor 
talk about “our own courthouse” 
from the day he came to the court in 
1961. But it remained for John Rawls, 
who became the court’s fourth judge 
that same year, to begin serious work 
toward a new building 15 years later. 
By 1976 the First was the only DCA 
without its own courthouse, the 
Second having completed its 
Lakeland building in 1961, the 
Fourth its West Palm Beach head- 
quarters in 1970, and the Third its 
new Dade County facility ‘n 1976. So 
when word came that the Public 
Service Commiss'on would soon 
vacate the historic Whitfield Building 
on Jackson Square south of the 
Capitol, Rawls and his colleagues 
saw what seemed to be the court's 
golden opportunity. 


Plans develop to restore Whitfield 


Built for the Supreme Court in 
1912, and occupied by the court until 
1948, the Whitfield Building—so 
named to honor the 33rd justice— 
was elegant in the ornate Beaux Arts 
style, seemingly modeled after the 
Petit Trianon in Versailles. Eyeing 
Whitfield’s grand staircase, marble 
floors, terra-cotta capitals, and hand- 
some buff brick and stone walls 
beneath the omnipresent Capitol 
Center white paint, the First DCA 
had visions of restoring the old court- 
house functionally as well as archi- 
tectually. A preliminary feasibility 
study ordered by the 1976 
Legislature said both that Whitfield 
was restorable and that the First 
DCA could shoehorn seven judges 
and modest supporting staffs into the 
usable 21,800 square feet. The court’s 
goal then settled, the 1977 Legislature 
appropriated $1.3 million for the job, 
and restoration architect Hershel 
Shepard of Jacksonville put pencil to 
paper. 

The Whitfield restoration was not 
to be. By early 1978, detailed 
structural tests suggested that 
Whitfield was not as sound as 
previously supposed: the steel- 
reinforced concrete beams and 
floors lacked steel connectors to their 
supporting columns—a poor job by 
1912 standards, to say nothing of 


2 


today’s. So one bittersweet day that 
spring, the judges met, heard the 
dreary report (wondering how a 
building allegedly so poor could 
have served so well for 65 years), 
voted to leave Whitfield to the 
wrecker’s ball, and turned their 
attention to new construction. By 
then two new judges had raised the 
total to seven, and the newcomers 
were tucked away in ever darker 
corners of the basement habitat. 
Already the intended capacity of 
seven judges in old Whitfield had 
been reached, and still the caseload 
grew. The 1978 Legislature 
responded with a supplemental 
appropriation sufficient for a new, 
nine-judge building. Architect 
William Morgan’s construction 
drawings were all but ready for bids 
in the spring of 1979 when the 
legislature rained workers’ comp 
upon the court: 1,000 old cases back- 
logged by the IRC, 1,000 new cases 
per year, and a clear need for 
additional judges and staff. Another 
six months were required to add to 
the plans a third floor and basement. 


New building half-finished 


The First DCA’s new courthouse, 
capable of housing 15 judges if future 
legislatures should dictate the need 
(fool us thrice, shame on us!), now 
rises half-finished on the steep 
western slope of the ridge supporting 
the Capitol and most of downtown 
Tallahassee. Its main entrance looks 
west, or downhill, to capture a rising 
entry, to mark Capitol Center’s 
western perimeter, and to observe 
football played by law students on 
the lawn of FSU’s Roberts Hall. 
Oaks, pecans, dogwoods, magnolias, 
even a rare ginko tree—a touch of 
prehistoric China which Mary 
Council planted in her backyard 35 


years ago—are preserved around the 
building on the two-acre site. Those 
trees soon will be joined by a variety 
of flora drawn from Tallahassee’s 
wild woodlands as well as from 
conventional nursery stock: azalea 
both chromatic and aromatic, honey- 
suckle, mountain laurel, holly, 
pyracantha, creeping fig, dogwood, 
red maple. 

The building itself is a stunning 
rendition of traditional values in 
contemporary terms. Consider the 
task: if you were William Morgan, 
award-winning author of Dune 
House and other earth architecture, 
historian of Mayan mounds and 
indigenous North American habita- 
tions, celebrated designer of 
Jacksonville’s pyramidic Daniel state 
office building, the same city’s multi- 
tiered, forested Police Memorial 
Building, and Ft. Lauderdale’s 
cascading federal courthouse, how 
would you approach the task of 
pleasing a disputatious company of 
seven (later nine, later twelve) head- 
strong judges on a matter of design 
preference? 

Well, if you were Morgan, you 
would interview each of them and 
aim for the center. The judges, who 
lined up architectually from left to 
right in about the same way they tend 


The First DCA will rise up 
from that basement, the 
cellar dwellers and 
outpost keepers uill 
gather their things, and 
together they uill go 
home, exultantly, to a 
brilliant new court- 
house.... 


to vote on search and seizure 
questions, described to Morgan a 
hopeless melange of architectural 
persuasions ranging from Modified 
International to Williamsburg 
Colonial. Woodrow Melvin made the 
most sense: he declared the building 
“should look like a courthouse” and 
would say no more. But Tyrie Boyer 
plainly staked out the middle 
ground: when asked by Morgan what 
building he most admired, he 
answered “the Parthenon” and 
established an image which Morgan 
and the court never forgot. 


Brick and concrete and more 


Disciplined, symmetrically 
square, facing with equal grace all 
four points of the compass, 
colonnaded all around, starkly white 
with formal bearing, lifted up to 
stand against the sheer bulk of 
neighboring Gray Archives, the 
poured concrete and brick structure 
encloses 48,500 square feet in a main 
floor for public spaces, two upper 
floors for judicial and staff suites, and 
a largely unfinished basement. The 
main entrance foyer rises 20 feet 
above the street and is approached 
from the lawyers’ parking area by a 
series of broad steps and landings 
which finally bridge a rainy-day 
dropoff driveway ard basement 
entrance below. 

Choosing between desirable 
things in order to build for $64.07 per 
square foot, the judges put away 
thoughts of private toilets and 
instead bought public features, the 
most dramatic of which are 24 
massive brick columns standing two 
stories tall around the perimeter 
porch. The columns are round. They 
are four feet in diameter. A four-foot 
round white brick column, better 
than 20 feet tall, is a substantial thing 
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A cross section of the new courthouse showing clerk's office, courtroom and the commons. 
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A brilliant new 
courthouse—soon a 
reality for First DCA 


to behold. Those magnificent round 
columns in the Supreme Court 
rotunda measure three feet. Columns 
dominate the interior spaces as well. 
(Are you thinking Parthenon?) A pair 
of columns flank the lawyers’ and 
judges’ entrances at either end of the 
centrally placed courtroom, and 
another pair stand free in the 
adjacent commons. Twelve columns 
in all anchor public rooms and 
hallways on the main floor, and they 
also serve to carry pipes and ducts to 
upper floors for distribution laterally 
within concrete beams which, inter- 
secting, create ceiling vaults 12 feet 
above the floor. 

The courtroom, though larger than 
the court’s present facility by one- 
third, strives for the same easy 
relationship between bench and 
podium. The distance between them 
is still exactly seven feet. In the give- 
and-take of argument, judges and 
lawyers will still look across, not up 
or down, at each other. At the 
podium a digital countdown clock 
keeps time; a switch raises or lowers 
the surface to suit the lawyer; and an 
unobstrusive microphone records 
but does not amplify the sound. 
Continued proximity of bench and 
bar in a larger courtroom is 
accomplished by drawing the bench 
forward toward the center of the 
room and placing the podium almost 
at dead center, directly below the 
natural light vault which rises from 
the 24-foot ceiling to a skylight 40 
feet overhead. The courtroom walls 
are paneled in white oak and the 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 

services. 


floors are planked in the same wood, 
covered only under counsel's tables 
by two Bokharas in deep red, 
Rembrandt’s favorite red, and in the 
aisle by a Shiraz in a dark blue. 
The adjoining commons, entered 
from the courtroom through tall oak 
doors saved from the Whitfield 
courtroom, is the centerpiece for 
public activity in the building. That is 
the lawyers’ lounge with a name 
change (our experience is that First 
DCA lawyers don't “lounge”), 
enlarged to 1,500 square feet and 
opened to the south porch and lawn, 
furnished in the elegant tradition of 
the Inns of Court, and designed for 
coffee breaks, quiet reading near the 
library, lectures, school tours, bar 


meetings, and occasional Dutch-treat 
lunches for lawyers and judges 
following arguments. The interior 
design is in the capable hands of 
Tallahassee’s Peggy Carlson, and 
The Commons, Inc., a nonprofit 
organization managed by local bar 
presidents in the First District, is 
soliciting lawyer donations to furnish 
this important room, which promises 
to symbolize so well the spirit of 
public service, scholarship, and 


fellowship in the bench and bar. 
Now in the dead of winter, Mary 
Council’s tall ginko tree is bare and 
spindly, but soon it will sprout pale 
green once more, and before it turns 
gold again the First DCA will be 
home at last. o 


soo 


CD. 
\ 
This floor plan of the new First District Court of Appeal building is taking shape on 
West Jefferson Street in Tallahassee. 
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There is still time to return 
your pledge card! 


As a member of The Florida Bar, you recently received a letter giving you an 
opportunity to pledge $500 to retire a debt of approximately $250,000 remaining on 
the Bar Center in Tallahassee. 

A shortfall from the building fund campaign which ended in 1975 makes this 
additional pledge program necessary. 


The Florida Bar Center 


A public symbol of the legal profession 
A service center for the lawyers of Florida 


Voluntary contributions helped build it to serve this generation of lawyers and 
generations to come. 

Your pledge of $500 is needed now to retire all indebtedness on this building and on 
an adjacent parking lot. 

Fill out and return your pledge card today. This is your opportunity to be counted 
as a dedicated member of an independent, strong profession. 
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A quick look at Florida’s 


new right of privacy 


By Geraid B. Cope, Jr. 


On November 4, 1980, Florida 
voters approved the creation of a 
new right of privacy, to be added to 
the Declaration of Rights in the 
Florida Constitution. Effective 
January 6, 1981,! the new Article I, 
$23 will provide: 

Right of privacy.—Every natural person has 
the right to be let alone and free from 
governmental intrusion into his private life 
except as otherwise provided herein. This 
section shall not be construed to limit the 
public’s right of access to public records and 
meetings as provided by law. 

The amendment was easily the 
most controversial of November’s 
ballot measures, finding ardent 
supporters and vocal opponents 
among public officials, editorial 
boards and organizations.? Although 
a similarly worded proposal was 
defeated as part of the 1978 omnibus 
revision of the Florida Constitution, 
this year’s privacy amendment 
passed with a comfortable 61 percent 
of the votes cast, thus confirming the 
finding of opinion polls that the 
public at large is concerned about 
privacy and wants to protect it.’ 

In approving the amendment, 
Florida becomes the fourth state— 
after California, Montana and 
Alaska—to adopt a strong right of 
privacy as part of its state constitu- 
tion. Six other states—Arizona, 
Hawaii, Illinois, Louisiana, South 
Carolina and Washington—protect 
privacy to a lesser degree.‘ From the 
experience of these states, and from 
the history of Florida’s amendment, 
some observations can be made 
about the probable impact of the 
amendment. 


Gerald B. Cope, Jr., has practiced with the 
firm, Arky, Freed, Stearns, Watson ¢> Greer, 
Miami, since 1978. He received the B.A. 
degree from Yale University in 1968, attended 
Harvard Law School for one year, and 
graduated with high honors from Florida State 
University Law School in 1977. Cope is 
Florida chairman of Common Cause. 
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The privacy idea 


The idea of privacy is at the heart 

of our ideas about personal liberty. 
Brandeis, father of the idea of 
privacy, wrote, 
The makers of our Constitution undertook to 
secure conditions favorable to the pursuit of 
happiness. They recognized the significance 
of man’s spiritual nature, of his feelings and of 
his intellect....They sought to protect 
Americans in their beliefs, their thoughts, their 
emotions and sensations. They conferred, as 
against the Government, the right to be let 
alone—the most comprehensive of rights and 
the right most valued by civilized men.5 


The United States Supreme Court 
has given, at best, inconsistent and 
scanty protection to personal 
privacy. To be sure, some aspects of 
privacy are protected by the first, 
fourth, fifth, eighth and _ ninth 
amendments.§ And from our fifth 
and 14th amendment liberty, the 
Supreme Court has fashioned a 
federal right of privacy which 
protects the right of an individual to 
make certain important decisions 
about marriage, procreation, contra- 
ception, abortion, family relation- 
ships, child rearing and education, 
without government interference.’ 

Beyond this, the United States 
Supreme Court will not go. The 
Court has made it absolutely clear 
that the states—not the federal 
courts—are responsible for the 
protection of personal privacy: 


[T]he Fourth Amendment cannot be 
translated into a general constitutional “right 
of privacy.” That Amendment protects 
individual privacy against certain kinds of 
governmental intrusion, but its protections go 
further, and often having nothing to do with 
privacy at all. Other provisions of the 
Constitution protect personal privacy from 
other forms of governmental invasion. But the 
protection of a person’s general right to 
privacy—his right to be let alone by other 
people—is, like the protection of his property 
and of his very life, left largely to the law of the 
individual States.* 


Since the early part of this century, 
most states have recognized the 
invasion of privacy tort which 


affords protection to those whose 
privacy has been infringed in certain 
ways by private individuals or 
business. But only since the late 
1960s has there been a growing 
awareness of the possible threats to 
privacy by government action, 
particularly when coupled with 
modern technology. 
The Florida Supreme Court has 
ruled, at least twice in recent years, 
that the Florida Constitution contains 
no general right to privacy.® With the 
new amendment, Florida citizens 
have responded with the affirmative 
declaration that privacy is an 
important right, deserving of 
recognition and protection. 


The plain language 


A phrase-by-phrase analysis of the 
privacy section indicates its major 
features: 

e “Right of  Privacy.—Every 
natural person has the right to be let 
alone”—By its terms the right of 
privacy belongs only to “natural 
persons,” not to corporations or other 
entities. The basic declaration that 
each person has the right to be let 
alone is limited, and explained, by 
the remainder of the section. 

e “and free from governmental 
intrusion’—The right of privacy 
protects against government activity, 
but not against intrusions by private 
individuals or businesses. The latter 
will continue to be regulated by the 
invasion of privacy tort, and by 
statute. 

e “into his private life’—The 
right of privacy does not confer a 
complete immunity from govern- 
mental regulation. Rather, there must 
be a reasonable expectation of 
privacy before the right will attach, 
and by definition that which is 
knowingly exposed to the public is 
not private. 

e “except as otherwise provided 
herein.” —This phrase makes explicit 
that the privacy right does not under- 
cut such constitutional provisions as 
the “Sunshine Amendment” or the 
search-and-seizure section of the 
constitution. 

e “This section shall not be 
construed to limit the public’s right of 
access to public records and 
meetings as provided by law.”— 
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Florida’s noted “Sunshine laws,” 
providing for public access to 
governmental meetings and records, 
are creatures of statute. The right of 
privacy does not repeal those laws, 
nor does it authorize the courts to 
create judicial exceptions to them. 


Standard of review 


The new right of privacy is 
phrased in strong, if not absolute, 
terms that “[e]very natural person 
has the right to be let alone and free 
from governmental intrusion into his 
private life....” As has been decided 
in other states having strong rights of 
privacy, this does not mean that the 
right to privacy is absolute.'® Rather, 
it means—as was clearly intended in 
Florida—that the right to privacy 
should receive very strong 
protection, but that it will yield to 
other compelling governmental 
interests. The drafters of the 
amendment rejected the use of the 
word “unwarranted” or “unreason- 
able” before the phrase “govern- 
mental intrusion” in order to avoid 
the weak scrutiny afforded by the 
rational basis test.!! 

Florida courts have rarely 
articulated a specific standard of 
review to be applied when 
evaluating fundamental rights 
guaranteed by the state constitution. 
Assuming adherence to the federal 
two-tier model of judicial review, 
privacy issues should be afforded 
close, or strict, scrutiny, and infringe- 
ment of privacy rights should be 
permitted only upon the showing of a 
compelling state interest. Montana 
and California employ the 
compelling state interest test, while 
Alaska uses its own “middle tier” 
analysis; in none of the three states is 
the rational basis test employed.!2 


Governmental information- 
gathering and disclosure 


In 1977 the Privacy Protection 
Study Commission commented: 


Altogether, the Commission’s inquiry into 
State record-keeping practices forces it to 
conclude that an individual cannot rely on 
State government to protect his interest in the 
records and record-keeping practices of either 
State agencies or private entities." 


A major concern leading to 
adoption of the privacy right is the 
increasing capacity of state and local 
government to collect and store large 
amounts of information about 


citizens, particularly through the use 
of computers.'4 


While the right of privacy will not 
prevent government from obtaining 
the information it needs to carry out 
its functions, it should limit the 
intrusion to that which is clearly 
necessary for the governmental 
objective. For example, while 
psychological screening may be 
appropriate for some kinds of public 
employment, this writer would 
suggest that the sweeping inquiry 
into family life, associations, and 
beliefs reported in Byron, Harless, 
Schaffer, Reid & Assocs., Inc. v. 
State ex rel. Schellenberg, is 
inappropriate in determining one’s 
fitness for public employment—in 
that case, fitness to manage a public 
utility company. 

To choose another illustration, the 
bane of every law student—the 
Board of Bar Examiners application 
form—may well be unreasonably 
intrusive in its demand for blanket 
waivers of medical confidentiality 
and in its collection of large amounts 
of information appearing to have 
little bearing on Bar admissions 
decisions. In view of the fact that 
Florida’s application is among the 
most burdensome in the nation, but 
rarely results in exclusion of anyone 
from Bar admission for reasons other 
than failing the Bar examination, the 
time may have arrived for a re- 
evaluation of the process.'® 

In shori, government will be able 
to collect necessary information in 
order to carry out its functions, 
including hiring, licensing and the 
like, but the right of privacy should 
restrict such inquiries to that which 
government genuinely has a need to 
know. 


Privacy of bank records; 
financial privacy 


One of the immediate effects of 
the new privacy right should be the 
protection of an individual's bank 
records. Presently state and local 
agencies, as well as private litigants, 
may obtain bank records without any 
obligation to notify the customer. 
Many banks do not notify their 
customers when a subpoena or 
comparable request is received, and 
the recent Federal Right to Financial 
Privacy Act applies only to federal 
agency subpoenas.!” 

California courts, following 
adoption of the right to privacy, 
ruled that a bank receiving a civil 
litigant’s subpoena must take reason- 
able steps to notify the customer and 
must afford the customer a fair 


opportunity to assert his interests. 
Protective orders are to be fashioned 
where necessary to protect privacy 
rights.'* The California Assembly 
appears to have addressed through 
legislation the problem of customer 
notification regarding government 
agency subpoenas.!® 

Bank counsel would be well- 
advised, when the right of privacy is 
read against Milohnich v. First 
National Bank,” to notify customers 
of all civil subpoenas and, after 
consultation with the agency, of state 
and local governmental subpoenas as 
well.2!. This is a prime area for 
legislative - attention or judicial 
rulemaking. 

California courts have also 
protected the financial privacy of 
litigants by limiting discovery to 
purposes related to the pending 
lawsuit. Where broader discovery is 
justified because relevant to punitive 
damages, the disclosing party is 
presumptively entitled to a 
protective order limiting disclosure 
and utilization of the information 
solely to the parties and for use in that 
lawsuit only.22 


Law enforcement activity; 
victimless crimes 


Law enforcement agencies will 
continue to be governed primarily by 
the existing constitutional 
prohibition against unreasonable 
searches and seizures and the existing 
statutory scheme relating to wire- 
tapping. Conventional surveillance 
techniques, i.e., observing a suspect 
from a place in which law 
enforcement officers have a right to 
be, do not infringe privacy,” nor 
does the use of an informant.*4 These 
cases rest on the conventional notion 
that one has no expectation of 
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Florida’s new right 
of privacy 


privacy in that which he knowingly 
exposes to the public. 

Some proponents and opponents 
of the right of privacy have 
suggested that privacy involves a 
right to decide whether to engage in 
so-called victimless crimes, that is, 
prohibited activity which does not 
necessarily involve direct harm to 
someone else. 

None of the states having a right of 
privacy has adopted this view. 
Rather, the states have inquired 
whether there is a reasonable expec- 
tation of privacy with regard to the 
conduct involved. Thus the courts 
have sustained laws prohibiting 
laetrile, drugs, commercial sexual 
behavior, and sexual behavior 
between adult and minor. 

Alaska has held that one’s home is a 
particularly private place, and that 
the government may not intrude 
there without a special showing of 
necessity. On that basis Alaska allows 
possession of marijuana in the home, 
although no other state having an 
express right of privacy has followed 
Alaska’s view.?6 

Regardless of whether the home is 
deemed a particularly private place, 
the beginning point for analysis is 
whether there is a reasonable expec- 
tation of privacy in the conduct 
under review. 


Need for legislative 
and agency action 


While the new _ constitutional 
amendment adds significantly to the 
protection of privacy, its effective- 
ness will be maximized if it is 
implemented through legislation or 
administrative regulation. The 
protection of financial privacy, or the 
control of agency information- 
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gathering practices, can be 
addressed in detail through law or 
regulation, which is not possible in 
the short text of the constitutional 
language. State and local 
government should undertake 
privacy reform in 1981. 


Conclusion 


In the early period of our nation’s 
history, we could protect our privacy 
and our liberty through the physical 
freedom of a frontier society. In an 
era of small government, limited 
technology, and abundant land, the 
fourth and fifth amendments were 
adequate to the task. Those measures 
are no longer sufficient in an era of 
large government, densely 
concentrated population, and a 
complex and interdependent society. 

It is impossible to foresee all of the 
challenges to liberty and privacy 
which will confront the individual in 
decades to come. If a free society is 
to remain free, there must be a zone 
of liberty for each citizen. The new 
constitutional amendment makes an 
important contribution by 
recognizing each individual’s 
indefeasible and fundamental right 
of privacy. 
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Defending a willful 
failure to file income 


The purpose of 
penalties inflicted 
upon persons who 
attempt to defraud 

the revenue is to 
enforce the collec- 
tion of duties and 
taxes. They act in 
terrorem upon 
parties whose 
conscientious 
scruples are not 
sufficient to 
balance their hope 
for profit.! 


In the government’s fiscal year 
1979, the Criminal Investigation 
Division of the Internal Revenue 
Service was asked by civil auditors 
(revenue agents) to examine 9,780 
cases for “criminal potential.” As a 
result of those referrals 3,338 cases 
were recommended for criminal 
prosecution. During the same time 
period, the Department of Justice 
obtained 1,820 indictments or 
informations. Many of these cases 
involved the alleged willful failure of 
taxpayers to file individual or 
corporate income tax returns. 

The purpose of this article is to 
detail the nature of this crime and 
enumerate some of the possible 
defenses. 

Section 7203 of the Internal 
Revenue Code of 1954 provides as 
follows: 

Any person required under this title to pay 
any estimated tax or tax, or required by this 


title or by regulations made under authority 
thereof to make a return (other than a return 
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required under authority of Section 6015), 
keep any records, or supply any information, 
who willfully fails to pay such estimated tax or 
tax, make such return, keep such records, or 
supply such information, at the time or times 
required by law or regulations, shall, in 
addition to other penalties provided by law, 
be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined not more 
than $10,000.00 or imprisoned not more than 
one year, or both, together with the costs of 
prosecution. 


Venue for any of the above 
offenses lies in the judicial district in 
which the required acts should have 
been performed, e.g. where the tax 
returns should have been filed. 

While the statute enumerates the 
willful failure to pay taxes, the willful 
failure tc keep records, and the 
willful failure to supply information 
as offenses, as a practical matter 
these provisions are rarely used by 
the Internal Revenue Service 
because of its “traditional aversion to 
imprisonment for debt,”? and the 
indefiniteness in the meaning of 
willfulness with regard to 
maintaining books and records and 
supplying information. 

Section 6531(4) of the Internal 
Revenue Code of 1954 provides that 
the statute of limitations for willful 
failure to file returns is six years. The 
statute runs from the time the alleged 
crime was committed, which may be 
after the due date of the return if, for 
example, there was an agreed 
extension of time. 


Nature of the crime 


The Internal Revenue Manual 
(Special Agent’s Handbook), 
§$415.21(1) provides: 


The following elements of the offense must 
be established to sustain a conviction: the 
person was under a duty, as required by law or 
regulations, to make a return for the year or 
period involved; he/she failed to file a return 
for such year or period at the time required by 
law or regulation; and the failure to file such 
return was willful. 


The two requirements that the 
taxpayer was under a duty to make a 
return and did not file a return when 
due are easily established by the 
Internal Revenue Service. The proof 
will either be stipulated or admitted 
by the taxpayer, or it can be 
established without a witness by 
obtaining a certified statement from 
the Internal Revenue Service Center 
where the returns should have been 
filed. 

As a result, the only issue as a 
practical matter is whether the 
government can prove beyond a 
reasonable doubt that the failure to 


file the return(s) was willful. 

On this issue, the Internal Revenue 
Manual (Special Agent’s Handbook) 
§415.21(c) further states that: 


The Government must establish willfulness 
in the failure to file a return. However, as 
distinguished from willfulness in a tax evasion 
case, the Government need not prove a tax 
evasion motive. Willfulness connotes 
something “done with a bad purpose, or done 
without justifiable excuse, or done stubbornly 
or obstinately or perversely, or with bad 
motive.” [United States v. Cirillo, 251 F.2d 638 
(8rd Cir. 1958) cert. denied 356 U.S. 949 
(1958).] As applied to this offense willful 
means voluntary, purposeful, deliberate, and 
intentional, as distinguished from accidental, 
inadvertent, or negligent; and the only bad 
purpose or bad motive which the Government 
must prove is the deliberate intention not to 
file returns, which such person knew ought to 
have been filed, so that the Government would 
not know the extent of his/her liability. 
[Yarborough v. United States., 230 F.2d 56 
(4th Cir. 1956) cert. denied 351 U.S. 969; 
United States v. DiSilvestro, 147 F. Supp. 300 
(E.D. Pa. 1957).] Although an additional tax 
due is not an essential element of the offense, 
willfulness is difficult to establish without 
proof of a substantial tax liability. 


The Internal Revenue Manual 
(Special Agent’s Handbook), 
§41(11).1(b) notes “...when used in 
criminal revenue statutes, the word 
‘willful’ generally means an act done 
with a bad _ purpose; without 
justifiable excuse; stubbornly, 
obstinately, perversely.... Know- 
ledge, specific intent, and bad 
purpose are necessary elements of 
criminal purpose.” 

Historically, the Supreme Court 
has stated that willfulness as it relates 
to tax cases is evidenced by “bad 
faith or evil intent.” United States v. 
Murdock, 290 U.S. 389 (1933); 
Helvering v. Mitchell, 303 U.S. 391 
(1938). 


By way of illustration, and not by way of 
limitation, we would think affirmative willful 
attempt may be inferred from conduct such as 
keeping a double set of books, making false 
entries or alterations, or false invoices or 
documents, destruction of books or records, 
concealment of assets or covering up of 
sources of income, handling of one’s affairs to 
avoid making the records usual in transactions 
of the kind, and any conduct, the likely effect 
of which would be to mislead or to conceal. 
Spies v. United States, 317 U.S. 492 (1943). 


The definition of willfulness was 
subsequently amplified by the 
Supreme Court in Holland v. United 
States, 348 U.S. 121 (1954) where the 
Court held that “...willfulness 
involves a specific intent which must 
be proven by independent evidence 
and which cannot be inferred from 
the mere understatement of income.” 

Recently, the Supreme Court has 
stated that for purposes of proving 
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that a tax crime has been committed, 
willfulness has the same meaning in 
both felony and misdemeanor 
statutes. In short, willfulness is the 
“intentional violation of a known 
legal duty.” United States v. 
Pomponio, 429 U.S. 10 (1976); 
United States v. Bishop, 412 U.S. 346 
(1973). 

Direct proof of willfulness rarely 
exists and, therefore, the taxpayer's 
intent must be inferred from his 
actions. 

Actions both prior to and 
subsequent to the taxable years in 
question may be introduced by 
either the prosecution or the defense 
as evidence with regard to the 
requisite state of mind. Relevant 
actions introduced into evidence by 
the prosecution include the 
following: false statements made to 
agents,‘ destroying, throwing away 
or “losing” books and _ records,’ 
falsifying books and records or 
invoices,® the placing of property ora 
business in the name of a nominee,’ 
multiple bank accounts,’ sizeable 
cash transactions,’ and failure to file 
returns in prior years.'® 


Possible defenses 


Substantive defenses in willful 
failure to file cases can include the 
following: 

e The tax deficiency. If the 
amount of tax after estimated 
payments, withholding, etc. is 
nominal this militates against a 
finding of willful intent. Internal 
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Defending a willful 
failure to file income 
tax case 


Revenue Manual, (Special Agent's 
Handbook), §415.21(c), supra. By 
the same token, if the amount of tax 
owed is large, the taxpayer's intent 
may have been to evade the tax 
liability by not filing a return. If the 
amount of taxes due is substantial, 
the government will elect to 
prosecute the taxpayer under $7201 
of the Code for evasion, a felony, vis- 
a-vis §7203, a misdemeanor. 

The National Law Journal recently 
reported that the Internal Revenue 
Service instructed its agents not to 
pursue criminal prosecution unless 
the underpayments of tax averaged 
at least $2,500 a year for three 
consecutive years. This report may 
not be accurate at least with regard to 
the number of years insofar as there 
are many willful failures to file 
prosecutions that only involve two 
taxable years. Also, seasoned 
practitioners are well aware of the 
Criminal Investigation Division’s 
interest in politicians, judges, 
doctors, lawyers, accountants, 
business leaders and other “news- 
worthy” taxpayers rather than 
ordinary citizens. 

In determining the tax deficiency 
for each year it is imperative to make 
certain that the return is prepared 
utilizing all deductions, credits, net 
operating loss carrybacks or 
carryovers, accounting elections 
such as cost recovery accounting and 
accelerated depreciation, etc., that 
are available. Because of 


withholding and _ estimated tax 
payments, it is not unusual to be able 
to show a refund or small deficiency 
in one year and, therefore, damage 
the government's case irreparably. 


Obviously, if someone 
has a very small amount 
of formal education, he 

is less likely to be 
culpable than someone 
who is a doctor, lawyer 
or accountant 


e Cooperation. If the taxpayer 
voluntarily discloses that he has not 
filed a return, this militates against a 
finding of willfulness. However, if 
the disclosure of nonfiling was 
prompted by a fraud investigation, 
or notice from the Internal Revenue 
Service Center that returns have not 
been filed, the taxpayer’s disclosure 
may be nothing more than an 
admission. 

All “delinquent” returns are 
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scrutinized by a special agent in 
order to determine their criminal 
prosecution potential. 

In addition, the Internal Revenue 
Service has abandoned the policy 
under which a criminal prosecution 
was not recommended if taxpayers 
made voluntary disclosures of tax 
law violations. Treasury Department 
Announcement S-2930 (1952); I.R.S. 
News Release No. 432 (1961). 

e Health. (Quasipsychiatric) This 
is perhaps the most popular defense 
that has historically been raised in 
failure to file cases. Examples 
include emotional problems, marital 
problems, drinking problems and 
drug related problems. Emotional 
problems as a defense can relate to 
the taxpayers employment. For 
example, severe business losses or 
loss of a key client or employee may 
demonstrate that the taxpayer’s state 
of mind was preoccupied by 
extraordinary circumstances. 

If an emotional problem is the 
taxpayer's defense, the government 
will be interested in determining 
when the taxpayer first sought 
professional help and whether this 
coincides with the investigation. 
Also, the government will be 
interested in finding out how the 
taxpayers emotional problem 
affected his job performance. In 
other words, was his professional life 
similarly disorganized, and if so can 
that be documented by third parties. 
If this is the case, the special agent 
will interrogate the third party 
witnesses by questions and answers, 
under oath. 

e Education. Obviously, if some- 
one has a very small amount of 
formal education, he is less likely to 
be culpable than someone who is a 
doctor, lawyer or accountant. 
However, there are a few cases 
involving physicians who were 
acquitted of willful failure to file 
because of the fact that their business 
records and medical practice were 
completely disorganized, and 
therefore, the court or jury found that 
they did not have the requisite willful 
intent to be guilty of a tax crime. 

Also relevant is the taxpayer's 
knowledge of taxes and accounting 
matters. For example, special agents 
often ask whether the taxpayer took 
any accounting courses in high school 
and college and whether or not the 
taxpayer has ever attended any tax 
seminars or receives any tax 
publications. In short, does the 
taxpayer have a tax motivation? 
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e Reliance upon attorney or 
accountant. This defense is 
successful if either tax advisor failed 
to properly counsel the taxpayer. It is 
also a defense that special agents seek 
to block immediately in their 
investigation and interrogation of 
witnesses with regard to how the tax 
returns were prepared historically as 
well as during the years in question. 

There is no question that a 
taxpayer must provide his 
accountant with the necessary 
information in order to prepare his 
tax return. However, the accountant 
also has a duty to make sure that the 
taxpayer is informed that his return 
has not yet been filed. This duty is 
particularly relevant for taxpayers 
such as physicians and high-ranking 
corporate officers whose work 
schedules are extremely busy and 
who may be preoccupied with day- 
to-day professional and _ business 
problems. 

e Inability to pay tax. This 
situation usually occurs when the 
taxpayer has the mistaken belief that 
he could not file his tax returns, 
without paying the tax—phrased 
differently, the taxpayer didn’t have 


the money to pay the tax and, 
therefore, did not file his returns. 
This defense is generally a question 
for the jury to resolve, however, it is 
something that the Internal Revenue 
Service and the Department of 
Justice must consider in making their 
recommendation for prosecution. 


Conclusion 


In representing a client it is 
important to remember that the 
government is reluctant to prosecute 
anything less than a_ three-year 
criminal tax case and, therefore, any 
showing of unusual circumstances in 
one year can severely damage and 
perhaps cause the Internal Revenue 
Service or the Department of Justice 
not to recommend prosecution. 

Perhaps most important of all, 
practitioners should keep in mind 
that special agents are responsible for 
determining, from an investigative 
standpoint, whether or not a crime 
has been committed. Because of this 
responsibility, they aggressively 
carry out their duties and both the 
taxpayer as well as his attorney and 
accountant must keep this in mind 
prior to the taxpayer’s “interview” 


with the special agent and at all times 
during the investigation. oO 


' Dorsheimer v. United States, 74 U.S. (7 
Wall.) 166, 173 (1868). 

* Spies v. United States, 348 U.S. 121 (1954). 

3 United States v. Farris, 517 F.2d 226 (7th 
Cir. 1975), cert. denied, 423 U.S. 892 (1975). 

* United States v. Scher, 476 F.2d 319 (7th 
Cir. 1973); United States v. Tager, 481 F.2d 97 
(10th Cir. 1973), cert. denied 415 U.S. 914 
(1974); United States v. Newman, 468 F.2d 791 
(5th Cir. 1972), cert. denied 411 U.S. 905 
(1973). 

5 United States v. Stone, 431 F.2d 1286 (5th 
Cir. 1970), cert. denied, 401 U.S. 912 (1970); 
United States v. Holovachka, 314 F.2d 345 (7th 
Cir. 1963), cert. denied, 374 U.S. 809 (1963). 

§ United States v. Garavaglia, 566 F.2d 1056 
(6th Cir. 1977). 

7 United States v. Peterson, 338 F.2d 595 
(7th Cir. 1964), cert. denied, 380 U.S. 911 
(1965); United States v. Woodner, 317 F.2d 649 
(2nd Cir. 1963), cert. denied, 375 U.S. 903 
(1963). 

8 United States v. Ratner, 464 F.2d 101 (9th 


- Cir. 1972); United States v. White, 417 F.2d 89 


(2nd Cir. 1969), cert. denied, 397 U.S. 912 
(1969). 

® United States v. Holovachka, 314 F.2d 345 
(7th Cir. 1963), cert. denied, 374 U.S. 809 
(1963). 

© United States v. Pelose, 538 F.2d 41 (2nd 
Cir. 1976); United States v. Lisowski, 504 F.2d 
1268 (7th Cir. 1974). 
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This article was originally published 
in “The Brief,” a publication of the 
Tort and Insurance Practice Section 
of the American Bar Association. The 
Journal reprints this article with 
permission of the author and “The 
Brief.” 


Judge Carrigan was a justice of the 
Colorado Supreme Court from 1976-1979 and 
is currently a United States District Court 
judge for the District of Colorado. He was a 
member of the faculty of the National Judicial 
College from 1964-1974 and in 1977. 


During the late 1960s, on family 
trips by car, our little girl used to lead 
us in singing “Where Have All the 
Flowers Gone?” This song expressed 
the sad wonder and bewilderment of 
one who suddenly discovered there 
were no more flowers—and nothing 
she could do about it! The moral was 
that unless we get active to preserve 
those aspects of our life worth saving, 
other forces already at work will 
destroy them. 

Now, that same little girl is a 
second-year law student. She wants 
to become a trial lawyer, and I can 
think of no more noble aspiration for 
her. But I cannot help wondering if— 
in another decade—she will arrive at 
the courthouse for a jury trial only to 
join a chorus of lawyers singing the 
reprise: “Where have all the jurors 
gone?” 

When we took those trips in the 
1960s knowledgeable trial lawyers 
assumed that the historical right of 
Americans to trial by jury was secure. 
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Moreover, with few exceptions, in 
both state and federal courts this 
right meant trial by a jury of 12 
arriving at a unanimous verdict. 
Even where smaller juries were 
provided by state courts in specified 
circumstances, one usually could opt 
for a 12-person jury, sometimes by 
paying an additional fee. 

Lawyers were justified in feeling 
complacent about the security of the 
traditional form of jury trial because 
until the 1970s it had a powerful 
champion. Prior to 1970, the United 
States Supreme Court had staunchly 
defended jury trial as our forbears 
knew it. In fact many assumed that 
the sixth' and seventh? amendments 
guaranteed the traditional 
unanimous jury of 12. 

But, in the decade just past, the 
Court’s support for the “twelvers” 
has eroded, and with it confidence 
that the right to jury trial will survive. 
Six cases in the 1970s, when read 
together, sound ominously like a 


ce cat 
69 
yv 
We 
4 4 


countdown on the jury system. Not 
only have our suppositions about the 
size of juries been shattered, but also 
our assumption that verdicts must be 
unanimous has been exploded. 

Clearly those alterations of jury 
size and verdict unanimity have 
changed jury trial—for better or for 
worse depending on one’s point of 
view. But no Supreme Court 
majority opinion has yet threatened 
the very existence of the right to jury 
trial in either civil or criminal cases. 
Nevertheless, Chief Justice Burger, 
in several thought-provoking 
addresses, has raised for considera- 
tion, at least, the issue of jury 
abolition in some?’ or all‘ civil trials. 

Perhaps it is time for trial 
lawyers—as those whose clients have 
the greatest stake in jury trial—to get 
more actively involved in the debate 
over the jury’s future—if any. 


Developments affecting jury trial 


This article makes no pretense at 
scholarship. Rather, it attempts to 
provide a brief review of develop- 
ments affecting jury trial during the 
last ten years, with some comments 
obiter dicta. 

In the decade just past, the 
Supreme Court decided six cases 
defining the right to jury trials in both 
civil and criminal cases. Not all the 
news was bad; in fact the later cases 
were somewhat encouraging. To put 
into constitutional perspective the 
current proposals that civil jury trial 
be abolished, it is essential to briefly 
review those six cases. 

First of the 1970s series was 
Williams v. Florida® There the 
defendant was convicted of robbery 
by a jury of six, the size provided by 
Florida law for all but capital cases. 
He was sentenced to life 
imprisonment. Prior to trial, Williams 
had moved to impanel a jury of 12, 
but that motion had been denied. 

Writing for the majority, Justice 
White first acknowledged Duncan v. 
Louisiana’s® holding that the 14th 
amendment guarantees jury trial in 
“all criminal cases that—were they to 
be tried in a federal court—would 
come within the Sixth Amendment's 
guarantee.” He then succinctly 
stated the issue as, “whether the 
constitutional guarantee of a trial by 
‘jury’ necessarily requires trial by 
exactly 12 persons, rather than some 
lesser number—in this case six.”* The 
answer was no. The Court held that 
the Florida law’s provision of a six- 
person criminal trial jury did not 


violate the defendant’s sixth amend- 
ment rights as enforced against the 
state by the 14th amendment. 
Reviewing the rather scanty 
history available to explain why the 
traditional jury was 12 instead of 
some other number, Justice White 
concluded, absent evidence to the 
contrary, that 12 persons had been 
used only asa result of historical acci- 
dent, but that number, as such, was 
“unrelated to the great purposes 
which gave rise to the jury in the first 
place.”® Overruling or rejecting the 
prior Supreme Court opinions which 
had interpreted the sixth amendment 
to require 12 jurors in criminal cases, 
Williams held that the “accidental” 
number, 12, was not “immutably 
codified into our Constitution.”!° 
The door to this conclusion was 
opened by the absence of any clear 


In the past decade the 
Supreme Court’s support 
for 12-member juries 
has eroded and with it 
confidence that the 
right to jury 
trial will survive 


indication to the contrary in either 
jury genealogy or sixth amendment 
history. Jury trial’s purpose, the 
Court reasoned, is to prevent govern- 
mental oppression. By interposing 
the common sense judgment of a 
group of laypersons between the 
overzealous prosecutor and the 
accused, a safeguard is provided. 
But, reasoned Justice White: 


The performance of this role is not a function 
of the particular number of the body that 
makes up the jury. To be sure, the number 
should probably be large enough to promote 
group deliberation, free from outside attempts 
at intimidation, and to provide a fair possi- 
bility for obtaining a representative cross- 
section of that community. But we find little 
reason to think that these goals are in any 
meaningful sense less likely to be achieved 
when the jury numbers six, than when it 
numbers 12—particularly if the requirement 
of unanimity is retained. And, certainly the 
reliability of the jury as a factfinder hardly 
seems likely to be a function of its size."' 


Whether one agrees with Justice 
White or not, one must admit that his 
opinion laid low over 200 years of 


American legal tradition and trial 
lawyers’ assumptions. Is a jury of 12 
more likely a fair community cross 
section than six? Are not the odds at 
least as high? Is the larger number a 
greater protection against outside 
pressures or intimidation? Is there 
strength in numbers? Will 12 more 
reliably perform the factfinding task 
by bringing to it a richer experience, 
broader knowledge and more 
diverse skills? Are 12, acting 
collectively, more likely to recall and 
understand the evidence than six? 
These, of course, are all questions 
of fact. Presumably psychology and 
the social sciences may have had 
evidence to offer, but none was 
mentioned in the opinion. Asa result, 
Williams v. Florida attracted sub- 
stantial and severe criticism from 
scholars, both legal and nonlegal.'? 
Some of these critics complained that 


-Williams’ dramatic breach of the 


dike of tradition was based wholly on 
assumptions—or decisions of fact, 
and while the Supreme Court is 
certainly the highest authority on 
issues of law, its conclusions on 
questions of fact are not binding. 
Thus, whether there is—for purposes 
of jury functioning—a_ substantial 
equivalence between six and 12 
remains a hotly disputed question. 

After the shock of Williams led 
scholars to speculate whether the 
jury would survive at all,"° the other 
five jury cases of the 1970s were less 
surprising. 


Johnson v. Louisiana 


Second in the sextet of the 
seventies came Johnson v. 
Louisiana.'4 There the defendant had 
been convicted of armed robbery by 
the votes of nine of the 12 trial jurors. 
Applicable Louisiana constitutional 
and statutory provisions authorized 
this nonunanimous jury verdict 
procedure. 

The appellant argued that, since 
prior Supreme Court cases had 
required the states to satisfy the 
standard of conviction beyond a 
reasonable doubt to meet 14th 
amendment due process require- 
ments, a unanimous verdict was 
indispensable. Obviously, asserted 
the appellant, if three out of 12 jurors 
thought the defendant was not 
guilty—or at least had not been 
proven guilty—there was a reason- 
able doubt regarding his guilt. 

Not so, held Justice White and a 5-4 
majority; 14th amendment due 
process and equal protection 
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requirements were satisfied by the 
nonunanimous verdict. Mere 
disagreement of three of the twelvers 
did not indicate reasonable doubt of 
guilt. 

Thus by 1972, both the traditional 
jury size of 12, and the traditional 
notion of unanimous jury verdicts in 
criminal cases, had fallen by the 
wayside of judicial logic. 


Apodaca v. Oregon 


From Johnson v. Louisiana it was 
but a short step to Apodaca v. 
Oregon.'® This was a 1972 plurality 
opinion by Justice White holding that 
the sixth amendment guarantee of 
jury trial in criminal cases was not 
violated by a nonunanimous state 
jury conviction. The Court observed 
that a unanimity requirement does 
not materially contribute to the 
interest of having a jury interposed 
between the accused and _ the 
accuser. It also rejected the argument 
that nonunanimity would allow 
convictions without the acquiescense 
of minority elements of the 
community. The Court found no 
proof that majorities would under- 
mine jury cross-section requirements 
by disregarding the trial court’s 
instructions and basing votes on 
prejudice rather than the evidence. 

The following year, Colgrove v. 
Battin'® upheld, as satisfying the 7th 
amendment, a six-person jury in civil 
cases. Again rejected was the notion 
that the quality of jury performance 
is related to the jury’s size. 

There are limits, however, on how 
few members may constitute a jury, 
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at least in a criminal case. In Ballew v. 
Georgia,” the Court drew the line at 
six, thus concluding that for substan- 
tial equivalency purposes, six equals 
12, but five does not. 

Justice Blackmun, for the Court, 
reasoned that the purpose and 
function of a jury is seriously 
impaired when it is composed of less 
than six members. The Court 
expressed concern that a reduction of 
jury size to five might lead to 
inaccurate or biased decision 
making, inconsistent verdicts, 
unrepresentative juries, and 
ineffective group deliberation. 
Consequently, the Court found that a 
criminal trial before a five-member 
jury deprived the defendant of his 
sixth amendment jury trial right. 


Burch v. Louisiana 


In the last of its six 1970s jury cases, 
Burch v. Louisiana,'* the Court held 
that conviction by a nonunanimous 
jury of six violated the defendant's 
sixth amendment right to jury trial. 
Although the Court acknowledged 
the state’s interest in reducing the 
time and expense associated with the 
criminal justice system, it failed to 
see how those interests would be 
advanced by nonunanimity. In any 
event, it concluded that nonunani- 
mous verdicts by juries operating 
with the constitutional minimum 
number of jurors posed a sufficiently 
substantial threat to constitutional 
principles to require that any 
countervailing state interest yield. 

Thus a decade begun in shock 
ended in hope that at least a majority 
of the Court still believed that the 
essentials of trial by jury are 
protected by the Constitution. 

Then on April 28, 1980, the latest 
chapter in the evolution of jury trial 
in America ended without answering 
the most pressing current issue. In an 
all but unnoticed footnote to history 
the Supreme Court denied 
certiorari!® in what could well be the 
most critical case®® testing whether 
the seventh amendment guarantee of 
jury trial in federal court civil cases 
really means what it says. 

In denying certiorari and thus 
declining to review the Ninth 
Circuit’s decision, In re U.S. Finan- 
cial Securities Litigation,?' the 
Supreme Court left unanswered the 
question whether jury trial may be 
denied in complex, protracted 
federal civil cases. As will be seen 
from the discussion later in this 
article, the facts presented a perfect 


test vehicle for Chief Justice Burger’s 
suggestion that such cases should be 
tried without juries. 


Chief Justice Burger’s opinion 


The Chief Justice, of course, has 
repeatedly suggested that this 
country should follow England’s 
example and abolish trial by jury in 
civil cases. While most trial lawyers 
probably would oppose so sweeping 
a step, many probably would agree 
with the Chief Justice’s contention 
that protracted, complex cases 
should be tried to a court, consisting 
of either one or three judges, rather 
than a jury. In his August 1979 speech 
to the National Conference of State 
Chief Justices,22 Chief Justice Burger 
argued forcefully and persuasively 
for his position that juries should be 
abolished in complex cases. In that 
address, he made the following 
points, among others: 


1. Experienced business and 
professional people—those presum- 
ably most qualified to decide 
complex cases—seldom serve on 
juries. 

2. The fact issues are so complex 
that they are beyond the comprehen- 
sion of anyone other than a sophis- 
ticated businessman, economist, or 
other expert. 

3. The legal issues may be so 
complicated as to require days rather 
than hours for jury instructions. 


4. There is a limit to the capacity 
of any of us—jurors or even a judge— 
to understand and remember 
complicated transactions described 
in a long trial. 

5. The lives of lay jurors are 
impacted enormously when they are 
put into a strange environment and 
required to decide issues in areas in 
which they have no experience.?3 


Reasoning from those assump- 
tions, the Chief Justice asked the 
Conference to study whether 
American courts should not follow 
the English example. He noted that 
many years before England 
abolished juries in nearly all civil 
cases, British judges “increasingly 
treated complex civil cases as cases in 
equity for trial without a jury.” 
(Apparently on the theory that there 
was no “plain, speedy, adequate 
remedy at law.”) Short of that, the 
Chief Justice suggested that lawyers 
waive juries in lengthy, complicated 
trials. He proposed that those 
unwilling to risk all on the aptitudes 
and attitudes of a single judge might 


ask for trial by a panel of three 
judges. 

Unquestionably, Chief Justice 
Burger’s remarks deserve serious 
study, debate, and consideration, 
and at least one innovative federal 
trial judge, Judge Howard B. 
Turrentine of the Southern District of 
California, had already applied these 
ideas to a complex case before him. 


U.S. Financial Securities case 


This gargantuan case arose 
following the collapse of a real estate 
development company, U.S. 
Financial (USF). When USF 
collapsed, the SEC _ suspended 
trading in its securities, USF filed for 
protection under the Bankruptcy Act 
and 20 lawsuits were filed by various 
plaintiffs. These suits alleged federal 
and state securities law violations, 
common law fraud and negligence. 
At least five classes were certified, 
and many of the defendants filed 
cross-claims. 

Among other allegations, the 
complaints asserted that USF had 
issued inaccurate financial state- 
ments, had grossly inflated its 
reported income, had engaged in 
irregular financing schemes, and had 
employed improper accounting 
methods. 

The district court estimated that 
the fact finder would have to read 
and understand at least 100,000 pages 
of documentary evidence. 
Depositions alone had filled approxi- 
mately 150,000 pages, and 5,000,000 
documents had been turned up by 
discovery. The trial judge estimated 
that two years would be required to 
try the case. 

On its own motion, the district 
court struck all demands for jury 
trial. In so doing, the court concluded 
that the case was too complex for 
trial by jury. The Ninth Circuit, 
however, reversed, holding flatly 
that there exists no complexity 
exception to the seventh amendment 
right to a jury trial in civil cases. 

e District court decision: In 
striking the jury demands, the district 
judge observed that English 
common law long has recognized 
“that the sheer complexity of a case, 
in particular a case which involved 
many complicated documents, was 
sufficient grounds to deny a jury 
trial...."24 While noting that 
complexity of a case may warrant 
assumption of equity jurisdiction, the 
trial judge concluded that “it takes 
something more than the ‘mere’ 


complication of facts to confer 
equity jurisdiction.” 

That “something more” necessary 
for equity jurisdiction is “the 
inadequacy of the legal remedy, or 
more specifically, the inability of the 
jury to handle the case and render a 
fair decision.”2° The court deter- 
mined that the practical limitations 
of jurors constitutes one part of the 
test devised by the Supreme Court to 
determine whether a case is legal or 
equitable.?” 

Judge Turrentine then proceeded 
to establish three guidelines for 
determining whether a case is so 
complicated that equity jurisdiction 
attaches and displaces the right to a 
jury. 

The court concluded: 

[f]irst, although mere complexity is not 
enough, complicated accounting problems are 
not generally amenable to jury 


resolution...[s]}econd, the jury members must _ 


be capable of understanding and of dealing 
rationally with the issues of the case;...[t]hird, 
an unusually long trial may make extra- 
ordinary demands upon a jury which would 
make it difficult for the jurors to function 
effectively throughout the trial.2* 

In finding that the USF case was 
properly a matter for equity jurisdic- 
tion, the district court first observed 
that “modern juries are not capable 
of providing an adequate remedy to 
those litigants whose disputes 
involve accounting of complicated 
commercial transactions.”2® The 
court then expressed “grave doubts 
of the ability of a jury to compre- 
hend, and deal rationally with, a set 
of cases in which the number of 
plaintiffs here present are suing the 
number of defendants here present, 
under the variety of legal theories 
here advanced, and with the number 
of counterclaims here asserted.”*° 

Finally, the court concluded that 
not only would it be unconscionable 
to demand that prospective jurors 
abandon their careers and personal 
interests for two years, but also it 
would be unrealistic to begin a jury 
trial with no assurance that the jury 
would remain intact two years 
later.*! 

Because “the court realize{d] the 
limitations of juries and...[con- 
cluded] that a jury could not fairly try 
the USF cases,...”52 it struck all 
demands for jury trial. 

e Court of appeals decision: The 
Ninth Circuit, in a panel split 2-1, 
reversed.** Circuit Judge Anderson’s 
scholarly majority opinion consti- 
tutes a valuable contribution to the 
ongoing debate on the right of jury 
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trial in civil cases. Judge Anderson 
acknowledged the practical diffi- 
culties which would necessarily 
confront a jury inso complex a case.*4 
However, the majority determined 
that “such practical considerations 
diminish in importance when they 
come in conflict with the constitu- 
tional right to a jury in civil cases.”* 

The court of appeals, in tracing the 
history of jury trial, observed that 
among the American colonists’ major 
grievances against England were the 
restrictions on the right to jury trial.** 
Jury trial as a matter of right in civil 
cases thus “became one of the chief 
reasons supporting the adoption of 
the Bill of Rights.”37 Consequently, 
wrote the Ninth Circuit, the seventh 
amendment embraced “the right to 
jury trial as it existed when the 
Amendment was adopted in 1791.58 

From that historical background, 
the court of appeals inferred that a 
right to jury trial exists when the issue 
is of such a nature that it would have 
been heard at common law—i.e., 
“suits in which legal rights were to be 
ascertained and determined, in con- 
tradistinction to those where 
equitable rights alone were 
recognized, and equitable remedies 
administered.”*® Therefore, the court 
of appeals concluded, “[t]he right to 
jury trial does not depend on the 
character of the overall action but 
instead is determined by the nature 
of the issue to be tried.”*° 


Specifically, the court of appeals 
found that legal relief was sought and 
legal rights were asserted in the 
instant case. Thus the case involved 
“suits either at common law or 
analogous to common law actions 
where the Seventh Amendment 
preserves the right to jury trial.”4! 
Even though trial would require 
examining USF’s accounts and 
accounting procedures, those 
circumstances were held insufficient 
to transform the case into an action 
for equitable accounting. 

Although asked to sanction a test 
recognizing upper limits on the 
practical abilities and capacities of 
juries, the court of appeals refused.*” 
Rather, it determined that a 
functional approach to the seventh 
amendment was not the proper 
means of determining whether a 
right to jury trial existed.** The court 
of appeals acknowledged the 
presence of that pracitical inquiry in 
footnote 10 of Ross v. Bernhard.“4 
However, it dismissed that note as 
dictum and as too tenuous an 
authority to justify departing from 
the ancient test for determining 
whether a case should be tried in law 
or equity, i.e., the nature of the 
issue.*5 

In addressing due process 
arguments that a party is entitled toa 
competent fact-finder, the court of 
appeals concluded that “a jury is a 
competent fact-finder in complex 
cases.”“6 It observed that a contrary 
conclusion underestimates the ability 
of the bar to prepare, develop, and 
present complex cases. 

The court also noted that available 


pretrial procedures, such as Rule 12 
and 56 motions, stipulations on 
admissibility of facts and evidence, 
and settlement of some issues or 
among some parties, may simplify 
otherwise complex litigation.47 Other 
suggested techniques to facilitate 
jury understanding include using 
masters and introducing summaries 
of voluminous evidence. 


Thus rejected, as unnecessarily 
and improperly demeaning to the 
intelligence of the nation’s citizens, 
was the argument that jurors cannot 
understand complicated matters.‘ 
Said the court: 


While we express great confidence in the 
abilities of judges, no one has yet demon- 
strated how one judge can be a superior fact- 
finder to the knowledge and experience that 
citizen-jurors bring to bear on a case. We do 
not accept the underlying premise of 
appellees’ argument, “that a single judge is 
brighter than the jurors collectively func- 
tioning together.”5° 


If a complexity exception to the 
seventh amendment were recog- 
nized, the court opined that it would 
be difficult to “draw the line between 
those cases which are, and those 
which are not, too complex for a 
jury.”5' Tax cases, observed the 
court, involved equally complicated 
evidence and issues. Likewise 
product liability and airplane crash 
cases require difficult, technical 
evidence, usually introduced 
through expert witnesses.*? 

Given these practical difficulties 
and the seventh amendment’s rather 
clear mandate, the court of appeals 
refused to recognize a “complexity 
exception” to the right to jury trial. 
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A few comments 

While it is tempting to list and 
attempt to refute point by point— 
debate style—each complaint 
against the jury trial system, neither 
time nor space permit that luxury. 
Instead a few comments will be 
offered in the hope they will add 
light rather than heat to the discus- 
sion. To set the stage, we should 
occasionally remind ourselves that 
jury trial is not—and was never 
intended to be—a highly technical or 
exact means of weighing evidence 
and deciding facts. Jurors are not 
computers—thank God! Thus, when 
an occasional jury strays from the 
course expected of it by some 
appellate judge or news editor, it 
may be merely performing its proper 
role of ameliorating the strict letter of 
the law with a measure of 
community horse sense, folk 
wisdom, compassion or basic fair- 
ness. Who can say a particular jury 
verdict is not better than a result a 
judge would have reached in the 
same case? What evidence is there, 
really, that judge-made justice is of 
higher quality? 

What we need to remember, to 
keep our perspective, is that ours is 
not a precise or perfect system of 
justice. Jury trial is a rough system of 
justice. Its goal is to produce fair (not 
perfect) trials in nearly all cases, and 
to provide remedies by post-trial 
motion and appeal for the 
exceptional cases. 

A value judgment was made by 
our ancesiors that it is safer to keep 
the ultimate power of decision in the 
hands of the people than to entrust it 
to government potentates, whether 
executive, legislative, or judicial. 
Moreover, those who attack jury trial 
seldom if ever use facts or figures 
garnered from any empirical 
research to back up their 
assumptions. Nor do they offer any 
empirical evidence that any alterna- 
tive system—such as trial by judge— 
is really better, fairer, faster, or other- 
wise more efficient. Unless these 
critics meet that burden of proof, 
why should we throw out an 
institution that has served us so well 
and so long, just because it strains and 
creaks in some kinds of cases? 

Let us consider just a few of the 
specific criticisms. 


Speed 


A common complaint is that jury 
trial is not as speedy as other trial 
forms. This criticism overlooks the 


historic fact that the jury was 
intended not as an accelerator, but as 
a brake. Speed of disposition was 
definitely not the goal of those who 
stood against King John at 
Runnymede and forced his pen to the 
Magna Carta. His court proce- 
dures—and those of other English 
monarchs—were quite speedy 
enough, thank you. Even leading 
citizens found the judge trial system 
in some English courts, such as the 
Star Chamber, so speedy as to take 
their breath away, permanently. Fair 
trial outweighed speedy trial as the 
original goal of trial by jury. 

But speed of trial has now become 
a legitimate concern. I suggest that 
trial by jury for many cases is a great 
deal more speedy than trial to a 
judge. Surely no more time is lost in 
voir dire and charging the jury than is 
required to draft the detailed 
findings of fact and conclusions of 
law required in bench trials. 

Moreover, juries do not take cases 
under advisement. Many a just cause 
has been drowned by delay in 
“Advisement Swamp,” a cesspool 
from which few cases ever emerge 
decided by a memory as fresh and 
focused as those of the jurors at the 
moment their verdict is announced. 


Fair and intelligent 
cross section 


A common criticism of jury trial, 
echoed by Chief Justice Burger last 
year, is that experienced business and 
professional people seldom serve on 
juries. Obviously that criticism, if 
true, would be best directed toward 
improving initial jury panel selection 
methods and curtailing liberality in 
granting excuses to these privileged 
groups. 

But the criticism may not be true. A 


study is needed to identify who really 
serves on juries today in courts where 
recent years have brought moderni- 
zation of panel selection. Recently in 
my court, a young lawyer was left on 
the jury for trial of a personal injury 
case. She was elected foreperson of a 
jury that returned a reasonable, 
sensible verdict. 

A quick check of the occupations 
of those who actually served as trial 
jurors in our court during a recent 
month, showed that the following 
occupations, among others, were 
represented: psychiatric technician, 
psychologist, eight teachers, a 
registered nurse, three realtors, two 
administrative assistants, the execu- 
tive director of a parks and 
recreation district, a reporter from 
Denver’s largest daily newspaper, 
two accountants, an internal auditor, 
an electrocardiogram supervisor, a 
programmer analyst, a high school 
assistant principal, a computer 
operator, an accounting technician, a 
college student, three secretaries, 
two bookkeepers, a retired court 
reporter, a chef, a_ bookstore 
manager, a stockbroker, a special 
education administrator, a_ state 
boiler inspector and a casualty 
insurance agent. Moreover, those 
jurors stating their occupation as 
“housewife” probably hid behind 
that honored title many years of 
education, experience, and practical 
wisdom. A study of the jury exit 
questionnaires indicates that nearly 
all occupations drawn for service 
actually serve on at least one trial 
jury. 

These facts sharply contrast to the 
usual low appraisal of juror 
intelligence and perception that 
permeates the thinking of those who 
are compaigning for jury trial aboli- 
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tion. Seldom is that low estimate of 
jury ability shared by seasoned trial 
lawyers or experienced trial judges 
who have dealt with juries over a 
span of years. The proposals for 
restricting jury trial too often come 
from the halls of academe and 
chambers of appellate courts. 
Perhaps the critics need to more 
closely scrutinize that which they so 
freely criticize. 


A modest proposal 


It has been suggested that these 
extraordinarily complex and 
protracted cases—relatively few in 
number—are so massive that they are 
neither susceptible to decision within 
the judicial process nor appropriate 
for litigation there. According to this 
line of thought these cases involve 
such far reaching issues and 
ultimately impact so many people 
that they should be decided ina legis- 
lative forum as matters of public 
policy.*4 An interesting and provoca- 
tive idea! It would avoid 
endangering all civil jury trials for the 
sake of the rarest. 

Preservation of jury trial is 
essential not just in the interest of 
litigants and lawyers, but in the 
interest of courts and judges as well. 
Having a jury in cases where a 
decision which is right but unpopular 
helps to buffer and diffuse 
community hostility which otherwise 
is directed solely at the court. 

Moreover, well-conducted jury 
trials, in courts where jurors are 
accorded respect and consideration, 
can be the justice system’s most 
effective form of affirmative public 
relations. Media attacks on judges 
and lawyers can have little impact on 
citizens who have actually served as 
jurors and actually observed first 
hand the work of skilled advocates 
and fair, knowledgeable judges. Of 
course, if the lawyers are lazy or 
incompetent and the judge _ is 
ignorant and intemperate, the 
opposite effect will redound. But the 
jury cannot be blamed for that. 

The jury exit questionnaires from 
our court—filled out by jurors at the 
end of their term of service—are 
enlightening. Most of those who are 
called for service and observe even 
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so much as the voir dire process leave 
with a more favorable impression of 
the system than they had before jury 
service. The results are dramatic for 
those who actually get to serve on 
one or more trial juries. Their 
experience nearly always improves 
their image of our court, and some 
leave as enthusiastic boosters of jury 
service. 


Conclusion 


Hard cases often make bad law. In 
U.S. Financial Securities the trial 
court indeed faced a hard case. The 
problem is that once an exception to 
the jury trial right is recognized, 
where will trial judges draw the line 
delimiting their own power to deny 
jury trial by characterizing a case as 
too complex for a jury? So far the 
camel's nose has been kept out of the 
tent. It should be the job of the trial 
bar to keep it out permanently. 

In defending the right of the 
people to trial by jury, trial lawyers 
ought never to underestimate the 
innate fairness and common sense 
which guides juries, almost as if they 
were subconsciously following some 
infused law. 


Carl Sandburg expressed the 


. thought thus: 


The people know the salt of the sea 

and the strength of the winds 

lashing the corners of the earth. 

The people take the earth 

as a tomb of rest and a cradle of 
hope. 

Who else speaks for the Family of 
Man? 

They are in tune and step 

with constellations of universal law. 

Oo 


!'U. S. Const. amend VI. In all criminal 
prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime 
shall have been committed, which district shall 
have been previously ascertained by law, and 
to be informed of the nature and cause of the 
accusation; to be confronted with the 
witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, 
and to have the Assistance of Counsel for his 
defense. 

2U. S. Const. amend VII. In Suits at 
common law, where the value in controversy 
shail exceed twenty dollars, the right of trial by 
jury shall be preserved, and no fact tried by a 
jury, shall be otherwise reexamined in any 
Court of the United States, than according to 
the rules of the common law. 

3 Remarks of Warren E. Burger, Chief 
Justice of the United States, Meeting of 
Conference of Chief Justices, Little America 
Hotel, Flagstaff, Arizona, August 7, 1979. 

4 See, e.g., Burger, The State of the Federal 
Judiciary—1971, 57 A.B.A.J. 855, 858 (1971); 
Address by Chief Justice Burger, Testimonial 
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5 399 U.S. 78 (1970). 
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8 399 U.S. at 86. 

9 399 U.S. at 89-90. 
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1 399 U.S. 100. 
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Jury, 63 JupicaTuRE 262 (1980). 

13 See, e.g., H. Zeisel,...And Then There 
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Jury, 38 U. Cut. L. Rev. 710 (1971). 

14 406 U.S. 356 (1972). 

15 406 U.S. 404 (1972). 

16 413 U.S. 149 (1973). 

17 435 U.S. 223 (1978). 

18 99 S. Ct. 1623 (1979). 

18 Gant v. Union Bank, cert. denied, 48 
U.S.L.W. 3694 (U.S. Sup. Ct. No. 79-1383, 
4-28-80). 

20 In re U.S. Financial Securities Litigation, 
609 F.2d 411 (9th Cir. 1979), cert. denied sub. 
nom. Gant v. Union Bank, 48 U.S.L.W. 3694 
(U.S. Sup. Ct. No. 79-1383, 4-28-80). 

21 609 F.2d 411 (9th Cir. 1979). 
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75 F.R.D. 702, 708-09 (S.D. Cal. 1977). 

%5 Id. at 709. 

26 Td. at 710. 

27 Id. See also Ross v. Bernhard, 396 U.S. 531, 
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to the merger of law and equity jurisdictions in 
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28 75 F.R.D. at 711. 
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VIEWPOINT 


Electronic recording 
fails test 


By James A. Dixon, Jr. 


Electronic recording, as a means of 
transcribing jury and nonjury trials 
and hearings, has once again failed to 
meet the test of accuracy that is so 
important in the preparation of 
transcripts for modern-day appeals. 

Over the past several years, we 
have seen various plans put forward 
for the electronic and/or videotaping 
of trials and depositions, as a 
substitute for the stenographically- 
recorded transcript of testimony as 
prepared by a certified shorthand 
reporter. These plans are invariably 
advanced under the banner of the 
reduction of the cost of litigation. 
However, it has yet to be 
demonstrated by any competent 
authority that the electronic 
recording of litigated matters does, 
in fact, reduce the cost of litigation. 
Indeed, all of the available evidence 
indicates to the contrary, and further 
indicates that the accuracy factor 


declines markedly where transcrip-. 


tion of testimony is attempted 
without the benefit of a qualified 
court reporter present in the hearing 
room. 

As of July 1, 1980, under the slogan 
of “saving money,” the Division of 
Workers’ Compensation ordered the 
deputy commissioners to purchase, 
operate and monitor tape recorders 
in their hearing rooms to maintain the 
record of the proceedings before 
them. Private counsel were not 
precluded from hiring their own 
professional shorthand reporters, but 
the official record was to be the 
transcript prepared by transcribers 
from the tape recording of the 
proceedings. 

The results of this experiment are 
apparently in. On October 23, 1980, 
the Supreme Court of Florida, in the 
case of In Re: Florida Workers’ 
Compensation Rules of Procedure, 
Case No. 57,707, adopted certain 
amendments to the Florida Workers’ 
Compensation Rules of Procedure, 
effective January 1, 1981. These 
changes, which were prepared and 
recommended by the Workers’ 
Compensation Rules Committee of 


The Florida Bar and the Workers’ 
Compensation Section, contained 
the following change in Rule 18(a) (1), 
Record on Appeal: 

(1) The Record on Appeal shall contain the 
claim, notice to controvert, pretrial order and 
stipulation, transcript of proceedings before 
the deputy, as taken by a certified court 
reporter at the expense of the Division and 
order on appeal. (The italicized language 
represents the new matter in the Rule.) 


The comment provided by the 

committee, supporting this addition 
to Rule 18, is significant. 
This change is intended to conform the rules to 
the legislative mandate (or comport with the 
legislative intent) set out in F.S. 440.29(2) 
which requires hearings before the Deputy 
Commissioner to be reported and authorizes 
the Division to contract for the reporting of the 
hearing. Current practice and procedure is 
apparently inconsistent with some districts 
employing court reporters and others not. The 
Rules Committee of the Workers’ Compensa- 
tion Section has been advised of several 
instances in which the Record on Appeal has 
been inadequate for purposes of deciding the 
appeal, resulting in some cases in irreparable 
damage and, in others, of unnecessary expense 
involving de novo proceedings. 

This Florida experience is 
consistent with the experience of 
studies in other states. The Division 
of Workers’ Compensation has, 
however, petitioned the Supreme 
Court to reconsider its October 23, 
1980, order. 

A recent opinion by Judge Robert 
B. Krupansky, United States District 
Court, Northern District of Ohio, in 
the case of Williams and Trammel v. 
General Motors Corporation, Civil 
Actions No. C79-1434Y and C79- 
1890Y, has highlighted the fact that 
empirical studies have now cast 
serious doubt on the cost savings and 
level of accuracy of electronic 
recording methods. 

Before the court was a motion by 
the plaintiffs in an action brought 
pursuant to §301 of the Labor 
Management Relations Act, 29 USC 
§185. The plaintiffs moved, pursuant 
to Rule 30(b)(4) of the Federal Rules 
of Civil Procedure, to take 
depositions by tape recorder in lieu 
of the usual stenographic methods. 

Judge Krupansky noted that 
published case law in this area 
disclosed a variety of opinions 
regarding the application of Rule 
30(b)(4). The court noted that those 
courts which have permitted the use 


of nonstenographic recording 
methods have uniformly premised 
such decisions upon the assumption, 
devoid of any factual evidence in 
support thereof, that electronic tape 
recording of testimony provides a 
cost savings over usual stenographic 
methods. The court found that the 
weight of evidence resulting from 
numerous courts’ experience with 
electronic reporting methods 
suggests that nonstenographic 
reporting techniques do not result in 
total cost efficiency over traditional 
stenographic methods. Judge 
Krupansky noted: 


Such a conclusion is reflected in the report of a 
nineteen-member committee appointed by a 
1978 resolution of the lowa Supreme Court to 
study inter alia, the costs associated with the 
use of electronic recording methods, in taking 
depositions and record in trial proceedings in 
the State of Iowa. Upon consideration of 
contemporary studies, discussions with manu- 
facturers of electronic recording equipment 
and representatives of electronic reporting 
and stenographic services, the Iowa 
committee concluded that “there is no 
economy in the use of electronic reporting” 
methods. Iowa Cost of Litigation Study: 
Report (1979) 


The court went on to note the 
results of a study in the State of 
Alaska, in which all court 
proceedings are recorded 
exclusively on magnetic sound tape 
which constitutes the official record. 
The court stated: 


Further support is contained in a 1978 report 
on electronic reporting in the State of Alaska, 
which provides comparative cost estimates for 
the fiscal year 1977 of $14.50 per page using 
electronic recording methods versus $10.85 
and $13.10 per page using traditional steno- 
graphic methods. A Financial Analysis of 
Electronic Reporting in Alaska (National 
Shorthand Reporters Association, 1980) 


Judge Krupansky concluded: 


Thus, this Court is constrained to agree with 
the Committee on Rules of Practice and 
Procedure of the Judicial Conference of the 
United States that claims with respect to the 
potential of electronic recording methods for 
reducing the costs of conducting depositions 
have not been yet demonstrated. Advisory 
Committee Note to the Proposed Amendment 
to Rule 30(b)(4) (February 12, 1979) 

e o 


Errors in transcripts prepared from 
electronic recordings may be attributed to 
parties’ responses which are inaudible or 
unintelligible due to background noise which 
the tape recorder, unlike the court reporter, 
does not filter out; and the misidentification of 


James A. Dixon, Jr., is a partner in Dixon, 
Dixon, Nicklaus & Webb, Miami. 
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voices which may be confused or lost during 
excited exchanges or emotional colloquies. 

A 1977 article by Professor Michael 
H. Graham of the University of 
Illinois entitled Nonstenographic 
Recording of Depositions: The 
Empty Promise of Federal Rule 
30(b)(4), 72 N.W.L. Rev. 566, 
discusses in detail the fallacies of the 
cost-accuracy trade-off. Based upon 
studies conducted in Los Angeles, 
Chicago and New York, Professor 
Graham, on the subject of cost alone, 
concludes: 

In summary, with respect to the saving of 
cost (the only expressed rationale in support of 
Rule 30(b)(4)), it appears that any out-of- 
pocket cost saving is at best minimal regard- 
less of whether the deposition is eventually 
transcribed. If one were to consider in 
addition the time required to compare the 
typed transcript prepared by one adversary 
against the original tape to prepare and argue 
the motion for the order permitting the tape 
recording of the deposition, it becomes 
obvious why there are so few reported Rule 
30(b)(4) decisions. Even assuming that 
procedures designed to provide adequate 
assurance of accuracy and trustworthiness are 
free of cost, it appears that tape recorded 
depositions do not provide significant cost 
saving. 

Professor Graham goes on to a 
comparison of the accuracy of the 
transcript prepared from the tape 
recording with that resulting from 
the stenographically recorded 
deposition. He cites the Report of the 
Committee to Evaluate Electronic 
Recording Techniques, appointed 
by the Appellate Division of the State 
of New York, which concluded that, 
“[T]ranscripts produced by court 
reporters were far more accurate 
than transcripts produced from the 
recording machines.” Professor 
Graham pointed to the statistical 
evidence presented by the 
committee, which clearly supports 
this conclusion: 


Stenographic 
Reporters 


Tape 
Recorders 
Incorrect words 

added/omitted 654 1,883 
Statements 


omitted 13 125 


Wrong speaker 
identification 3 151 


Professor Graham concludes that the 
practical result of the requirements 
of accuracy has been a proliferation 


of lists of detailed and expensive 
requirements. He states: “These 
requirements make the old 
stenographic method more 
attractive, because it is less trouble 
and, ironically, less expensive.” 


From the standpoint of the trial 
lawyer, the use of electronic 
recording as the official transcript of 
a trial is fraught with danger and 
virtually devoid of benefits. First and 
foremost, the conscientious _ trial 
attorney is vitally concerned with the 
availability of an accurate transcript 
of testimony, in the event of an 
appeal. Much of the courtroom 
efforts of trial attorneys are directed 
to ensuring that whatever transcript 
is ultimately produced accurately 
reflects the proceedings and 
testimony heard by the court. Even 
with the most sophisticated 
electronic recording equipment 
available today, such accuracy is 
sorely lacking. 


Even with multi-track recording 
equipment, the attorney becomes the 
prisoner of his microphone. Trial 
lawyers are not statues. Of necessity, 
they must move about the courtroom 
arena, addressing the court, the 
witness and the jury. Voir dire 
examination of jurors is virtually 
impossible with electronic 
recording, as the tape cannot record 
the nod of a head of a prospective 
juror in response to a question. 
Jurors’ verbal answers are frequently 
inaudible or so softly stated as to be 
unrecordable on the tape. When 
using electronic recording equip- 
ment, the attorneys and the court 
must take care to separate 
themselves so that their respective 
microphones do not pick up the 
voices of one another. The traditional 
“side-bar” conference, held in muted 
tones, that has become so popular as 
a time-saving device during trials, is a 
disaster with electronic recording 
equipment. Furthermore, a cough, 
the dropping of a pencil, the rustling 
of paper or other extraneous noises 
can completely obliterate vital words 
upon a tape, and the recording 
device has no means of notifying the 
court or counsel that is has not 
understood or accurately recorded 
the words in question. 


The problems of transcription 
from even multi-track recording tape 
are many. The transcriber, working 
directly from the tape, will 
frequently misidentify the speaker. 
Crossover voices will also confuse 
the identity of the speaker. And who 
cannot recall the efforts of the highly 
qualified and experienced 
transcribers in attempting to 
transcribe the Watergate tapes? 
There was not a single tape 
transcribed, even though presum- 
ably the finest equipment available 
was used in the Oval Office, that did 
not contain garbled conversations 
and inaudible language. Even with 
the use of the finest experts available 
in the field, there were many disputes 
between them as to the exact 
language used in various transcripts 
from the same tape. To say nothing 
of the possibility of equipment 
failure, power-source failure, or 
inadvertent or deliberate erasure of 
portions of the taped testimony. 
These are but a few of the many 
problems inherent in the electronic 
recording of trials. While the legal 
profession should continue to 
explore any and all feasible means of 
reducing the cost of litigation, it does 
not appear at the present time, given 
the present state of the art, that the 
abandonment of the presence of a 
qualified court reporter, in the court 
or hearing room, is one means to this 
end. 


Do you have another view? Varying 
opinions and reactions to this article are 
welcome for later publication under this 
column heading or in the Journal's 
Letters column. 
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Due on sale case noted 


“Due on sale” clauses are a hot 
issue, so I read The Florida Bar 
Journal article with great interest. 
Mr. Sanders was indeed informative 
and I appreciate the article. 
(November 1980) 

A “due on _ sale” case was 
apparently missing from the article, 
however; I refer to Century Federal 
Savings and Loan Association v. 
Madorsky, 353 So.2d 868 (Fla. Ist 
D.C.A. 1978), cert. denied 359 So.2d 
1217 (Fla. 1978). I say “apparently” 
for one or possibly two reasons. 

Possibly, the main concern of the 
article was the “due on sale” clause in 
the residential mortgage area, while 
the mortgage in Madorsky was one 
clearly generated in a commercial 
venture. 

Certainly the decision to be made 
in Madorsky differed from the, 
perhaps, more basic question dealt 
with by Mr. Sanders, whether 
violation of the clause really gives the 
lender the right to accelerate. Mr. 


Madorsky wanted to sell his 
apartment complex and, the decision 
bluntly states, this . meant the 
mortgage would have to be prepaid. 
But to add insult to injury, prepay- 
ment meant a $74,752.30 interest 
penalty, and the decision for the 
courts was whether the lender should 
collect. The First District Court of 
Appeal ruled in favor of the lender. 

I think it is important to note that 
the issue in Madorsky was quite 
narrowly drawn—whether the 
penalty unjustly enriched the 
lender—and that, as already 
mentioned, the opinion presumes 
enforceability of the “due on sale” 
clause. Nevertheless, I believe the 
decision is strong precedent for the 
enforceability of “due on _ sale” 
clauses even when forced 
prepayment adds the double head- 
ache (or wallet-ache) of having to 
pay a prepayment penalty, at least in 
the commercial mortgage area. 


WILLIAM NussBAUM 
Jacksonville 
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BOOKS 


The Law of the Land: The 
Evolution of our Legal System by 
Charles Rembar. Simon and 
Schuster: New York. 1980, $15, 447 
pages. 

A comment on the dust jacket of 
this book notes that if every lawyer 
wrote as well as Charles Rembar 
does, “Who knows, the Supreme 
Court might even understand the 
Constitution of the United States. All 
laymen will welcome this invaluable 
translation into English of what the 
history of the law is.” I agree, and 
more. 

Supported by an awesome amount 
of research, the author traces the 
development of the American legal 
system and legal profession from our 
early English heritage to the present. 
Broad as well as deep, this book 
explores the development of the civil 
and criminal law ranging from 
antitrust to the law of evidence to the 
basis for jury trials, and all points in 
between. But this work is much more 
than a highly relevant history of the 
law. It is an exploration of the legal 
present, dealing thoughtfully and 
effectively with current criticisms, 
acknowledging what is well-founded 
and demolishing what is specious. 
The author combines sources from 
history, literature, political and social 
philosophy, and psychology with his 
own keen understanding of the law 
to demonstrate that the “threads that 
make a modern tapestry [of the law] 
stretch far back.” 

Mr. Rembar’s aim was to take 
some features of our legal system— 
some of the most significant, or at 
least those apt to reveal its character 
and personality—and tell how they 
came to be what they are. His is an 
admirable product that lawyers, law 
students, and intelligent laymen will 
find challenging on the philosophical 
level and practically useful as a 
reference. 

Charles Rembar is well-suited for 
his task. A_ distinguished legal 
practitioner, his first book, The End 
of Obscenity (an account of his 
successful defense of Lady 
Chatterley’s Lover, Tropic of 
Cancer, and Fanny Hill), established 
his literary credentials both within 
and without the legal community. 


In The Law of the Land, he charts 
the continuous path of the gradual 
development of our procedural and 
substantive law (arguing that they 
are frequently—as far as the 
interested parties are concerned— 
indistinguishable). This path away 
from the King as sole law-giver 
represents an evolutionary process, 
no aspect of the law emerging 
suddenly without meaningful 
antecedents. Legal concepts are not 
metaphysical, they evolve through 
historical forces. The content and 
character of the law cannot deny its 
consanguinity to earlier develop- 
ments. 

Evolutionary does not mean 
without struggle. Rembar illustrates 
the mixture of ideology (principle) 
and practicality (function), plus a 
strong dose of self-interest that has 
characterized the law’s develop- 
ment. In so doing, he provides the 
social reasons underlying existing 
policies that most lawyers accept at 
face value. 

Rembar also _ illustrates the 
fortuitous way in which our system 
of jurisprudence has _ progressed, 
good results often emanating from 
bad motives, and vice versa. 
Reforms have frequently been 
unintended and undesigned. 

Rembar is particularly interested 
in the interplay between law and 
ethics. ““Policy’ in the law can best be 
understood as justice on a larger 
scale.” In Rembar’s eyes, law has the 
effect of morality on human 
behavior. Our ideas about rights and 
duties are important in themselves, 
but traditionally the legal process has 
been necessarily involved as a goad 
to duty, the last resort of right, a 
primer and a_ lexicography of 
standards of behavior. 

The author’s style is enviable. He is 
intellectual without being 
pretentious, lecturing without 
sermonizing. He demystifies the law 
(a prospect not universally appealing 
to the legal profession), with wit and 
a touch of irony. His attitude toward 
the law is one of reverence with a 
sense of humor, respect without awe. 
Above all, he is not afraid to critically 
analyze something he obviously 
loves. 


The only weakness I find in this 
volume lies in Rembar’s proposed 
solutions to contemporary problems 
in the legal system. I do not fault him 
for liberally injecting his personal 
values into his discussion, which he 
does with enthusiasm and eloquence. 
His asides (no lawyer can write a 
book without footnotes) are 
especially illuminating. I do 
question, however, the desirability of 
some of his ideas, such as abolition of 
the jury in civil trials and having 
litigation expenses (including 
attorney fees) financed by 
government rather than clients, so 
that the attorney’s only loyalty would 
be to “the law.” 

This deficiency is small compared 
to the vast benefits that a reading of 
this book will convey. By the end of 
this book, one understands that 
“nothing is timeless in the law except 
the idea of the law itself...” Our 
standards are built on the bequest of 
prior generations. The standards of 
future generations will be built on the 
bequest we leave. That is a thought 
that should inspire in lawyers a 
feeling of pride in our heritage—and 
in our chosen profession. 


By Marshall B. Kapp 
Wright State University, 
Dayton, Ohio 
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Low-cost, fast searches 
now a reality 


Quick, low-cost title information 
has long been the dream of many real 
estate attorneys. Now a reality with 
ATIDS II, this computer system is 
available only for issuing Fund policies. 


For a $300 fixed monthly cost, 
comparable to a typewriter lease, an 
attorney has virtually a private title 
plant with the first eight closings 
paid for in the monthly cost. The 
ATIDS II terminal and printer provide 
title searches from 14 counties in 
minutes. 


Fund Title Policies— 
a source of future 
business referral 


All policies written with The Fund 
as underwriter are issued through the 
private offices of Florida attorneys. A 
Fund policy serves the issuing attorney 
as a long-range future business referral. 
Fund policies are not issued through 
The Fund itself, nor through any 
nonattorney agent. The only way to 
get a Fund policy is through an 
attorney. Fund member attorneys do 
not work for The Fund; the attorneys 
are The Fund with the real estate 
public. 


St. Petersburg Realtors 
hear attorney panel 


The Fund continues to build 
Realtor-Attorney rapport. At a recent 
meeting of the St. Petersburg Board of 
Realtors, Fund members Robert 
Decker, Seymour Gordon, Peter 


Graham, David Stout and Stephen 
Thomas addressed an audience of 80 
sales associates and brokers on “The 
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LAWYERS’ TITLE 
GUARANTY . 
FUND 


F.A.R.-BAR Contract.” The meeting 
was held through the cooperation of 
Board President Sam Fowler and 
Executive Director Selma Hamilton. 


FLORIDA REALTOR 
magazine blueprints 
lawyer program 


FLORIDA REALTOR, the monthly 
publication of the Florida Association 
of Realtors, recently published an 
article explaining how the Tampa 
Board of Realtors staged a major 
Realtor-Attorney luncheon and 
seminar. The article is a blueprint 
showing any interested board how 
to do the same. The author, Mrs. 
Evelyn W. Bopp, is chairwoman of 
The Tampa Board of Realtors Lawyer- 
Realtor Committee. L. David Shear, 
then President of The Florida Bar, 


was among the six Tampa Fund 
members with speaking roles in the 
seminar-luncheon. 


How to join The Fund 


Membership in Lawyers’ Title 
Guaranty Fund is open only to 
members of The Florida Bar. As the 
Florida attorneys’ bar-related™ title 
insurer, The Fund was the second 
largest underwriter, by premium 
dollars, in the state in 1979. 


The objective of The Fund is to 
keep real property attorneys available 
to the real estate consumer public by 
providing an attorney owned title 
insuring vehicle. Your inquiries are 
solicited. Contact Attorney Charles J. 
Kovaleski by calling (305) 843-1200 
or by writing to P.O. Box 2671, 
Orlando, FL 32802. 


Microcomputers offering a range of law office automation programs are being dem- 
onstrated across Florida by Lawyers’ Title Services, Inc., The Fund’s affiliate. Fund 
field representatives Lynda Winkowski and Jacki F. Boedecker and LTS’s John J. 
Coble discussed the microcomputer’s many features at the Florida Bar Convention. 
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“Comparable worth’— 
the push for pay equity 
in the eighties 


By Thomas C. Garwood, Jr. 
& Geoffrey B. Schwartz 


A clarion call has been sounded by 
federal civil rights agencies on the 
emerging issue of “comparable 
worth.” Employers, labor organiza- 
tions and labor practitioners would 
do well to heed this rallying cry and 
seek an appreciation of what 
tumultuous issue this portends for the 
future. 

EEOC Chair Eleanor Holmes 
Norton, has termed comparable 
worth as “the largest and most 
difficult issue left unresolved under 
Title VII today.”! Assistant Secretary 
of Labor Donald Elisburg, has noted 
that “E.O. 11246 requires pay equity 
| and we are in the process of 
modifying our regulations to clarify 
this view.”? Carin A. Clause, Labor 
Solicitor, confirmed that the Labor 
Department will pursue comparable 
worth actions under E.O. 11246, even 
if the courts ultimately conclude that 
such claims are not cognizable under 
Title VII of the 1964 Civil Rights 
Act.3 

The concept of comparable worth 
does not lend itself to a simple, 
comprehensive definition. Its basic 
premise is that, historically, the inter- 
play of anthropological, psycholog- 
ical and sociological factors have 
produced an established system of 
wage discrimination which 
permeates the very fabric of the 
American work place. Women and 
minorities have traditionally been 
perceived as having a lower status. 
This perception has been translated 
into lower status and lower paying 


jobs which society has reserved for 
these groups.‘ 

When minorities and women 
entered the work force en masse they 
carried with them the stereotyped 
perception that the work which they 
had traditionally performed—be it 
slavery or housework—was inferior 
in value to the work performed by 
white male workers. Accordingly, 
the tasks and positions segregated for 
minorities and women reflected this 
assessment and were downgraded, 
proportionately, in terms of their 
relative value to the _ business 
operations. 

Thus, minorities and women were 
clustered in and restricted to certain 
work tasks and positions. These 
traditional jobs offered lower rates of 
pay and limited, if any, opportunities 
for advancement. Once established, 
this system became self-perpetu- 
ating. Aside from isolated flare-ups 
and protests, job segregation and 
wage differentials based upon sex or 
minority status continued into the 
1940s. 

During World War II industry lost 
most of its male workers to the front 
lines, which forced industry to hire 
women (ala “Rosie the Riveter”) to 
maintain the war effort. This 


Thomas C. Garwood, Jr., is a partner of 
Akerman, Senterfitt & Eidson, Orlando and 
Tallahassee. He received his J.D. degree in 
1971 from Stetson University College of Law 
and is a member of the American Bar 
Association and its section for Labor and 
Employment Law, as well as The Florida Bar 
Committee for Labor and Employment Law. 
This column is written on behalf of the Labor 
and Employment Law Committee, Michael 
W. Casey III, chairman, and James G. Brown, 
editor. 


prompted the National War Labor 
Board’s efforts to equalize the wages 
paid to females with those paid to 
males for “comparable quality and 
quantity of work on the same or 
similar operations.” 

With the end of the war and the 
return of white males to the civilian 
labor force, women and some 
minorities were displaced from their 
wartime positions. Not until the early 
1960s did circumstances and 
sociological pressures force the 
political action needed to eliminate 
discrimination in employment. Such 
efforts resulted in the Equal Pay Act 
of 1963 (EPA),5 Title VII of the Civil 
Rights Act of 1964, and Executive 
Order No. 11246.’ Initial efforts 
toward enforcement of these statutes 
and regulations, however, were 
directed against the more blatant 
forms of discrimination, such as job 
segregation, refusal to hire and 
promote, or unequal pay for the 
same work. 


The current entrenched existence 
of depressed wage rates predicated 
upon jobs historically segregated and 
reserved for minorities and women 
has now been isolated and identified 
by the EEOC and the Labor 
Department as a major discrimina- 
tory element which is prohibited by 
law. The advocated solution is 


Geoffrey B. Schwartz is an associate in the 
firm of Akerman, Senterfitt & Eidson, 
practicing in its Tallahassee office. He 
received his J.D. degree, with highest honors, 
in 1980 from Florida State University College 
of Law. Schwartz also holds an M.B.A. degree 
from Florida State University and isa member 
of the American Bar Association, The Florida 
Bar and the American Judicature Society. 
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“comparable worth.” The doctrine 
of “comparable worth” requires that 
an employer pay the same wage rate 
to all employees whose jobs are of 
comparable worth or of equal value 
to that employer. This, of course, 
represents a radical change from the 
“equal pay for equal work” formula 
mandated by EPA. 

Aside from the legal implications 
and complexities triggered by this 
doctrine, there are several practical 
aspects to this principle of 
comparable worth which merit 
review and understanding before 
venturing into the legal issues. The 
existing earnings gap between male, 
female and minority members of the 
work force is viewed by many 
authorities as the byproduct or 
logical outgrowth of traditional job 
evaluation plans. 

Job evaluation is merely one, albeit 
critical, part of a company’s 
compensation scheme. It is the 
primary means by which an 
employer determines the measure of 
direct compensation (i.e., wages) 
which will be exchanged for 
particular types of work. There are 
basically four general approaches 
used to determine job values:* 

1. Ranking—An arbitrary and 
purely subjective means of aligning 
jobs depending upon the evaluator’s 
personal assessment of the job’s 
relative value. It is not the product of 


any quantitative or qualitative 
procedure. 
2. Classification — Common 


rating standards are applied to all 
jobs assigned to a grade level. 
Considerations of supply and 
demand and market value are not 


applied directly. This approach is. 
used by the Federal Civil Service 
System. 

3. Point—A detailed job analysis 
is conducted to yield factors selected 
for their relative worth. Factors are 
assigned a point score and jobs are 
scored by the cumulative value of the 
component factors. The point totals 
for the job are then related to dollar 
value in the context of an overall 
internal wage survey keying on 
designated “benchmark” jobs. 

4. Factor Comparison—Basical- 
ly a variation of the point system 
using the same approach but 
isolating critical factors which are 
applied as a constant in every 
compensation evaluation. “Bench- 
mark” jobs are reevaluated to adjust 
the amount of base compensation 
which should be allocated to each of 
the factors. 


None of the above approaches to 
job-value determinations necessarily 
warrants selection by an employer as 
the preferred means of ensuring that 
it is not vulnerable to an alleged 
comparable worth violation. The 
EEOC has recently commissioned 
the National Science Foundation to 
conduct a study of job evaluation 
systems and its report, conclusions 
and recommendations are still 
pending. The agency has apparently 
recognized the practical impact of 
comparable worth, notably in the 
area of selecting the factors to be 
used in measuring comparable 
worth, short-term and long-term 
costs to various segments of industry 
and the effect it may have on the 
collective bargaining process. 

Assuming that alternative 
remedies such as mobility and 
affirmative action do not displace a 
comparable worth theory as the 
solution to job status discrimination, 
the EEOC must still grapple with the 
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question of whether there exists or 
can be formulated a job evaluation 
scheme which can have universal 
application. Such a scheme must 
ensure equitable but objective 
treatment, yet satisfy the 
requirements of law which, in the 
area of comparable worth, are only 
now emerging and _ still dimly 
perceived. 


Comparable worth and the courts 


Notwithstanding simplistic 
explanations of the doctrine, 
comparable worth is now, and will 
remain for some time, an enigma to 
the courts. As with other emerging 
remedies under Title VII, the legal 
issues emanating from the 
comparable worth doctrine will 
gradually, if not grudgingly, wind 
their way through the federal 
judiciary in two successive phases. 

The first phase involves the issue of 
whether Title VII will be interpreted 
to provide a remedy for sex-based 
discriminatory compensation claims 
based upon a comparable worth 
theory. We will call this the 
“Procedural Phase.” The second 
phase involves the issues arising from 
the actual litigation—how to prove a 
comparable worth claim, how much 
is it worth, and what is the “relevant 
time frame” for damages. We will 
call this the “Substantive Phase.” To 
date, claims based on comparable 
worth have only partially proceeded 
through the Procedural Phase. It is to 
this phase that our discussion now 
turns to examine the judicial response 
to the doctrine of comparable worth 
as providing a new sex discrimina- 
tion remedy under Title VII. 


Is Title VII limited by the Equal Pay 
Act? the Bennett Amendment 


The outcome of the Procedural 
Phase will ultimately be determined 
by the proper judicial interpretation 
given the Bennett Amendment, a 
section of Title VII.9 The Bennett 
Amendment provides that an 
employer does not violate Title VII 
by differentiating on the basis of sex 
in determining employee compensa- 
tion rate “if such differentiation is 
authorized by [the Equal Pay 
Act]..."!° The Equal Pay Act [EPA], 
however, allows two different 
compensation schemes: (1) equal 
pay for (substantially) equal work; 
and (2) unequal pay for equal work 
when one of the four affirmative 
defenses contained in the EPA 
apply.'!!' Thus, the question with 
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which federal courts must wrestle is 
to what extent does the Bennett 
Amendment’s language “authorized 
by the Equal Pay Act,” limit Title 
VII's prohibition against sex-based 
wage discrimination? 

As expected, the circuits are in 
conflict. The Eighth and Tenth 
Circuits have adopted a “narrow 
coverage” position while the Ninth 
and Third Circuits have adopted a 
“broad coverage” position. In 
Christensen v. State of Iowa,!? and 
Lemons v. City and County of 
Denver," the courts narrowed the 
reach of Title VII by rejecting 
arguments that Title VII’s 
prohibition against sex-based wage 
discrimination extended beyond the 
EPA’s “equal pay for equal work” 
formula. Rather, these circuits stated, 
although arguably in dicta, that Title 
VII and EPA are coextensive. Thus, a 
plaintiff could succeed under Title 
VII only if the alleged wage 
discrimination violated either of the 
allowable compensation schemes 
under EPA. The courts supporting 
the “narrow position” totally reject 
a Title VII remedy based on a 
comparable worth theory. 

On the other hand, in Gunther v. 
County of Washington,'4 and IUE v. 
Westinghouse Electric Corp.,'5 the 
courts in those cases interpreted the 
Bennett Amendment to _ permit 
broader coverage under Title VII 
than provided for under EPA. 
Hence, the phrase “authorized by 
EPA” incorporates into Title VII 
EPA’s four affirmative defenses but 
not EPA’s “equal pay for equal work” 
formula. These courts have held that 
Title VII plaintiffs need not show 
that the alleged sex-based wage 
discrimination violates the equal 
pay/equal work requirement. 
Rather, plaintiffs need only allege 
that sex-discrimination explains 
some of the wage differentials. This 
““‘broader coverage’ position 
implicitly recognizes comparable 
worth as a theory upon which a Title 
VII remedy can be based. 

In reaching their divergent 
positions, the circuits reviewed the 
legislative history of EPA and Title 
VII and employed the usual canons 
of statutory construction. The 
“narrow coverage’ circuits focused 
on the congressional rejection of the 
comparable worth concept when 
considering passage of EPA. Since 
Congress decided in favor of “equal 
work” rather than “equal value” in 
adopting EPA in 1963, the courts 


reasoned that Congress, in 1964, must 
have intended the Bennett 
Amendment to incorporate the 
“equal work” formula into Title VII 
as well.'® To interpret it otherwise, 
these courts claim, would be to 
nullify the congressional intent in 
placing limitations on claims alleging 
sex-based wage discrimination." 

The other circuits, however, have 
concluded that the legislative history, 
although sparse, supports the 
“broader coverage” position. Both 
the Gunther and IUE courts placed 
great weight on the statements of 
Senators Bennett and Dirksen during 
the brief floor debate on the Bennett 
Amendment. Senator Bennett 
explained that his amendment was 
intended to prevent conflicts with 
EPA caused by the wholesale 
insertion of the word “sex” in Title 
VII so that the provisions of EPA 
“would not be nullified.” Senator 
Dirksen, when questioned on the 
scope of the amendment, replied that 
it was only a technical amendment 
necessary in the interest of clarifica- 
tion.!9 

From these brief and innocuous 
statements, the Gunther and IUE 
courts reasoned that Congress would 
never have passed the amendment 
with such brevity had its intent been 
to limit the reach of Title VII's 
prohibition against wage discrimina- 
tion to only EPA’s equal pay for 
equal work formula. Rather, these 
courts concluded that the legislative 
history supports the interpretation 
that only EPA’s four affirmative 
defenses were intended to be 
incorporated into Title VII by the 
phrase “as authorized by the Equal 
Pay Act.”2¢ 

Notwithstanding the IUE court's 
exhaustive examination of the 
ambiguous and scant legislative 
history, it is divergent policy 
considerations that divide the 
“narrow coverage’ circuits from the 
“broad coverage” circuits. This can 
be seen by examining the contrasting 
manner in which the Christensen and 
IUE courts framed the issues. In 
Christensen, Judge Bright opined 
that the congressional purpose 
behind Title VII was to offer equal 
opportunities in employment, but 
that “nothing in the text and history 
of Title VII [suggests] that Congress 
intended to abrogate the laws of 
supply and demand or _ other 
economic principles that determine 
wage rates for various kinds of 
work.’’?! Absent expressed 


congressional authority, both the 
Christensen and Lemons courts 
concluded that judicial restraint 
prevented them from providing a 
remedy never intended.22 

Rather than focus on the forces of 
supply and demand, the IUE court 
framed the issue in terms of the over- 
all scope and purpose of Title VII. 
The issue, wrote Judge Higgen- 
botham, is “whether Congress 
intended to permit Westinghouse to 
willfully discriminate against women 
in a way in which it could not 
discriminate against blacks or whites, 
Jews or Gentiles...or any other 
groups protected by [Title VII].” 
The answer to this, continued Judge 
Higgenbotham, must be “no” in light 
of Supreme Court pronouncements 
calling for equal application of Title 
VII’s provisions to all protected 
groups.”3 

The analogy employed by the [UE 
court to drive home its point went as 
follows: if welders were paid more 
than plumbers, and the majority of 
welders were Protestants and the 
majority of the plumbers were 
Catholics, then the employer has 
violated Title VII because it has 
classified its employees based on 
religion. Hence, compensation 
systems which classify employees 
into pay grades based on, among 
other things, sex, are equally as 
violative.*4 It matters little to the UE 
court whether this classification is 
internally created or whether it 
merely reflects historical attitudes or 
economic forces of the market for 
labor. 

In sum, both the Gunther and IVE 
courts were persuaded that the 
broad, remedial purpose underlying 
Title VII can only be effectuated by 
preventing the Bennett Amendment 
from being construed in a manner 
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which would totally reject a sex 
discrimination claim based on 
comparable worth. To the contrary, 
the Christensen and Lemons courts 
believe that Congress intended 
neither the judiciary nor the EEOC 
to superimpose artificial Title VII 
remedies on the economic forces of 
supply and demand. To do so, 
reasoned those courts, would be to 
plummet the courts and administra- 
tive agencies into an area far beyond 
their expertise. 

Both views can be correct, to a 
point. The question remains whether 
the “broad coverage” position will 
ultimately prevail. As of this writing, 
IUE is the most recent case in the 
Procedural Phase of the comparable 
worth maze. Considering its 
exhaustive analysis of EPA and Title 
VII, its conclusion in favor of “broad 
coverage” may set the tone for future 
decisions in other circuits. As with the 
furor created by the extension of 
Title VII to provide a remedy for 
sexual harassment, the judicial 
clamor against extending Title VII to 
claims based on comparable worth 
theories may well “strut and fret its 
hour upon the stage, and then be 
heard no more.” (Caveat! This sound 
and fury, however, may be 
signifying “something”, as fore- 
shadowed by the November election 
returns.) 

At this time, space does not permit 
a lengthy examination of the other 
issues that continue to brew in the 
comparable worth cauldron. But a 
few brief comments are in order, lest 
we be totally remiss in our treatment 
of the subject. 

In the legal arena, the Substantive 


Phase will be fraught with proof 
problems for plaintiffs employing 
comparable worth theories. How 
does one prove that jobs which do 
not look alike are of equal value to 
the employer and, therefore, must 
offer the same pay? In addition, how 
does one prove that an employer's 
job evaluation scheme is the product 
of sex-based discrimination? 

Ruth Blumrosen, in an outstanding 
article that examines the entire 
panorama of sex-based wage and job 
discrimination, suggests a “shifting 
burden of proof” device to assist 
plaintiffs in overcoming their proof 
problems.*> Under Blumrosen’s 
theory, a plaintiff need only show 
that jobs have been segregated on the 
basis of sex either in the past or 
present, that jobs are identified as 
female or minority jobs or that a low 
wage rate structure exists for female 
or minority filled jobs. Once this is 
shown, a rebuttal presumption arises 
that the wage rate is the result of 
unlawful discrimination.2* This 
forces the employer to come forward 
and justify his job evaluation scheme 
and show, by a preponderance of the 
evidence, that the “value” for 
segregated jobs has been established 
using factors other than sex. 

In the marketplace, comparable 
worth has received a less than 
enthusiastic reception. Not only do 
employers fear the costs and 
confusion associated with 
redesigning job evaluation schemes, 
but at least one noted economist has 
concluded that a comparable worth 
cure may cause less, rather than 
more, employment opportunities for 
women.?” Whether these fears will 
come to pass, only time will tell. It is 
clear, however, that barring a 
mandated change in policy, EEOC is 
totally committed to using the 
doctrine of comparable worth as the 
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driving force behind its push for pay 
equity in the eighties. 


ADDENDUM. After this article 
was submitted for publication, the 
United States Supreme Court agreed 
to review the Gunther decision. 
Hopefully, the Court will end the 
conflict regarding the limitations 
imposed on Title VII by the Bennett 
Amendment and define more clearly 
the weight that federal courts should 
accord “comparable worth” in 
establishing claims of sex-based 
wage discrimination under Title VII. 

More likely than not, the high 
court, if it adopts the Gunther court's 
“broad coverage” positions, will 
permit a comparable worth theory to 
be advanced as some evidence of 
unlawful discrimination, but, on its 
own, insufficient to establish a Title 
VII claim. 


' See “News and Background Information.” 
BNA, 104 LRR 5, May 5, 1980. 

£ Id. at 7. 

3 Id. at 72, May 26, 1980. 

4 This concept was stated in 1939 by Dr. 
James M. Nabrit, Jr. at the U.S Department of 
Labor Auditorium. He stated: 

“At the close of the Civil War the Negroes 
were forced to enter free labor without 
economic experience and were faced by 
immediate employment. They had, under 
necessity to accept what they could get. It was 
in almost every instance wages lower than that 
paid the white workers in the same task. It was 
so low it perpetuated low standards of living 
that was in many cases ineffectual. Such an 
unhappy situation in the interest of [the] free 
labor market gave rise to what might be 
termed racial difference. It is a wage 
difference that has become a tradition in many 
parts of the country even to this day. Many 
private investigators disclosed that the wages 
of Negro men average 15 to 50 percent less 
than white male wage earners. The Negro 
women, 20 to 40 percent less than the white 
women...These figures make it readily 
apparent that legal freedom and economic 
freedom do not go hand in hand.” 

Excerpts of Dr. Nabrit’s speech are contained 
in Proceedings of the Second National 
Conference on the Problems of the Negro and 
Negro Youth, held in the Department 
Auditorium, Department of Labor, 
Washington, D.C., January 12-14, 1939. The 
Proceedings were chaired by Ms. Mary 
McLeod Bethune. Dr. Nabrit’s speech appears 
at pp. 103-104 of the published Proceedings. 

Dr. J. Clay Smith, Jr., Commissioner, 
EEOC, incorporated this excerpt in his speech 
entitled Civil Rights in the 80’s before the Ohio 
AFL-CIO Biennial Civil Rights Conference in 
Columbus, Ohio on February 6, 1980. 

5 29 U.S. §206(d) provides in pertinent part: 
(d)(1) No employer having employees 


subject to any provisions of this section shall 
discriminate within any establishment in 
which such employees are employed, 
between employees on the basis of sex by 
paying wages to employees in such establish- 
ments at a rate less than the rate at which he 
pays wages to employees of the opposite sex in 
such establishment for equal work on jobs the 
performance of which requires equal skill, 
effort and responsibility, and which are 
performed under similar working conditions, 
except where such payment is made pursuant 
to (i) a seniority system; (ii) a merit system, (iii) 
a system which measures earnings by quantity 
or quality of production; or (iv) a differential 
based on any other factor other than sex; 
Provided, That an employer who is paying a 
wage rate differential in violation of this 
subsection shall not, in order to comply with 
the provisions of this subsection, reduce the 
wage rate of any employer. 

® Section 704(a) 42 U.S.C. §2000-2(a) 
provides: 

(a) It shall be an unlawful employment 
practice for an employer - 

(1) to fail or refuse to hire or to discharge 
any individual, or otherwise to discriminate 
against any individual with respect to his 
compensation, terms, conditions, or privileges 
of employment, because of such individual's 
race, color, religion, sex, or national origin; or 

(2) to limit, segregate, or classify his 
employees or applicants for employment in 
any way which would deprive or tend to 
deprive any individual of employment 
opportunities or otherwise adversely affect his 
status as an employee, because of such 
individual’s race, color, religion, sex or 
national origin. 

7 Section 202 of Executive Order 11246 
provides that each contract with a government 
contractor will include the following language 
and commitment: 

“During the performance of this contract, 
the contractor agrees as follows: 

(1) The contractor will not discriminate 
against any employee or applicant for 
employment because of race, color, religion, 
sex or national origin. The contractor will take 
affirmative action to ensure that applicants are 
employed, and that employees are treated 
during employment, without regard to their 
race, color, religion, sex, or national origin. 
Such action shall include, but not be limited to 
the following: employment, upgrading, 
demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; 
rates of pay or other forms of compensation; 
and selection for training, including appren- 
ticeship. The contractor agrees to post in 
conspicuous places, available to employees 
and applicants for employment, notices to be 
provided by the contracting officer setting 
forth the provisions of this nondiscrimination 
clause. 

8 For an excellent discourse and analysis of 
this technical aspect of the topic, the reader is 
referred to the paper authored by Thomas G. 
Cody entitled The Comparable Worth Slot 
Machine: Does Job Evaluation Give Every 
Player an Even Break, contained in Volume I, 
EMPLOYMENT GuIDE, 
published by the Federal Bar Association 
Council on Labor Law and Labor Relations in 
March 1979 and distributed by the Bureau of 
National Affairs, Inc. 

® Section 703(h) of Title VII, 29 U.S.C. 
§2000e-2(h). 

10 Td. 
1 99 U.S.C. §206(d)(1) (1970). 


12 16 FEP Cases 232 (8th Cir. 1978). 
13 99 FEP Cases 959 (10th Cir. 1980). 
14 20 FEP Cases 792 (9th Cir. 1979). 
18 93 FEP Cases 588 (3rd Cir. 1980). 
16 99 FEP Cases at 960. 
17 See, notes 12 and 13, supra. 
18 20 FEP Cases at 797; 23 FEP Cases at 594, 

595. 

19 Td. 

20 Td. 

21 16 FEP Cases at 235. 

22 See, e.g. 22 FEP Cases at 959. 

23 23 FEP Cases at 590, 592. 


% Td. at 592. 

*5 Blumrosen, Wage Discrimination, Job 
Segregation, and Title VII of The Civil Rights 
Act of 1964, 12:3 JournNaL or Law ReForm 399, 
468 (Spring 1979). 

6 Td. 468-71. 

27 Linpsay, Eguat Pay For ComMPARABLE 
Work: AN Economic ANALYSIS OF A NEw 
ANTIDISCRIMINATION Doctrine (1980), 
published by the Law and Economics Center 
of the University of Miami. 
ante Analysis, 105 LRR 41, November 10, 
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TAX LAW NOTES 


Taxation of gratuitous 
transfers in Florida by 
nonresident aliens 


By David M. Hudson 


Florida’s unique combination of 
geography, climate, political and 
monetary stability makes it 
increasingly likely that a practitioner 
will be presented with a situation 
involving an individual who is not a 
citizen of the United States, but 
whose activities in the U.S. may have 
generated tax consequences. 

An individual who is a resident of 
Florida or a U.S. citizen who 
gratuitously transfers property 
which is located in Florida, will 
generally be subject to the federal 
estate, gift and generation-skipping 
transfer taxes, and Florida’s estate 
and_ generation-skipping transfer 
taxes. It is assumed that the reader is 
generally familiar with these taxes, 
therefore, this article will address 
only their impact on nonresident 
aliens. 


Income taxation 


The question of where an 
individual’s residence is may be a 
familiar one within the context of the 
U.S. income tax. However, while the 
issues are the same, the answer 
arrived at may be different within 
the context of the U.S. tax on 
gratuitous transfers. Under the 
income tax approach, a nonresident 
alien is an individual who is not a 
citizen of the U.S. and whose 
presence in the U.S. within the tax 
year is under such circumstances that 
they reflect the alien’s intentions, in 
light of the nature and extent of his or 


her stay, to return to another country 
in the near future.! 

For purposes of the U.S. estate tax, 
the concept of “domicile” is 
introduced, and the focus shifts from 
the alien’s short-term intentions to 
whether he or she intends to stay in 
the U.S. indefinitely, or has a present, 
definite intention to return to some 
other country at some point, even in 
the distant future.2 Therefore, an 
alien who has been actually present 
in the U.S. but who definitely plans 
to return to a foreign country in the 
future may be a resident for purposes 
of the U.S. income tax, but a 
nonresident for the U.S. estate tax.° 
The U.S. gift tax likewise looks to the 
alien’s domicile for determining 
residents.‘ Finally, as an _ anti- 
avoidance measure, Congress has 
enacted provisions in both the estate 
and the gift tax laws to treat asa U.S. 
resident an individual who would 
otherwise be a nonresident alien if, 
after 1965 and within the 10-year 
period ending with date of death or 
date of gift, the individual lost his 
U.S. citizenship and such loss had as 
one of its principal purposes the 
avoidance of U.S. income or wealth 
transfer taxation.° 


Gift taxation 


Since 1976 the U.S. gift tax has 
been integrated with the U.S. estate 
tax to the extent of applying the same 
progressive tax rate structure to the 
respective tax bases, and to 
providing a “unified credit” which 
may be used to offset gift tax 
liability, and then, estate tax liability, 
in seriatim.* Because of the 
chronological order in which the gift 
and estate taxes are imposed and 
computed—and the reliance upon 
the individual’s “gift tax history” in 
computing estate tax liability—the 
provisions of the U.S. gift tax law as it 
relates to nonresident aliens will be 
considered first. 

The U.S. gift tax is applicable toa 
nonresident alien only if the property 
transferred is situated in the U.S.’ If 
the subject of the gift is intangible 
personal property, it is excluded 
from the tax base regardless of its 
location.’ The “gift-splitting” 
provisions are not available if either 
spouse is a nonresident alien.’ A 


deduction for charitable gifts is 
allowed;'° the deduction for gifts to 
the spouse is not.'! Once the amount 
of the “taxable gifts” is ascertained, 
the computation is the same as for 
U.S. citizens and residents, utilizing 
the same rate schedule of §2001(c). 
Although the annual exclusion of 
$3,000 per donee is allowed,'? there is 
no provision for the unified credit, or 
any other credit or reduction of gift 
tax liability in lieu thereof. Florida 
does not impose a gift tax. 


Estate taxation 


Turning to the U.S. estate tax, the 
tax base—taxable estate—is 
determined by ascertaining the value 
of property included in the gross 
estate!® which at the date of death is 
“situated in” the United States. 
Property is deemed to be “situated 
in” the US. if it is real or tangible 
personal property located in the 
U.S. Shares of stock in a domestic 
corporation are deemed to be 
situated in the U.S. as are debt 
obligations of U.S. persons.!5 
Proceeds of life insurance policies, 
deposits with U.S. banks, savings 
institutions and insurance 
companies, and certain works of art 
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THE FLORIDA BAR JOURNAL/JANUARY 1981 


ri 
* 
q 
9 « 


TAX LAW NOTES 


on loan for an exhibition in the U.S. 
are deemed to be situated without 
the U.S.'6 

Deductions for expenses, losses, 
indebtedness and taxes and for 
charitable bequests are allowed in 
computing the taxable estate,!” but 
neither the marital deduction nor the 
orphan’s deduction is provided for.'® 
The rate schedule applicable to the 
estates of nonresident aliens is 
substantially lower than that for U.S. 
citizens or residents, ranging from 6 
percent to a maximum of 30 
percent.!® While a “unified credit” is 
authorized, it too is scaled down, to 
$3,600.2° 

Florida imposes an estate tax in 
order to take full advantage of the 
credit for state death tax provisions 
of §2011, while at the same time not 
subjecting the estate to any 
additional tax burden. In the case of 
the estate of an alien which includes 
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real or tangible personal property 
with an actual situs in Florida, or 
intangible personal property 
physically present here, a tax is 
imposed equal to the proportion of 
the maximum credit allowed under 
§2011 as the value of the property 
taxable in Florida bears to the value 
of the estate taxable by the U.S. 
wherever it may be located.?! The 
source rules in the Florida Statutes”® 
become - significant only if such 
property has first found its way into 
the U.S. estate tax base. 

The tax imposed by Chapter 13 on 
certain generation-skipping transfers 
was enacted as a backup to the estate 
and gift taxes, subjecting to tax in 
substantially the same manner as if 
property were transferred outright 
certain gratuitous transfers which 
would otherwise have been tax- 
free.2> The taxable event is any 
taxable distribution or taxable 
termination of a generation-skipping 
trust or trust equivalent.*4 

The Chapter 13 tax is computed 
with reference to the “deemed 
transferor” of the generation- 
skipping transfer.* If this individual 
is a nonresident alien, there is to be 
taken into account only property 
which would have been subject to 
gift or estate tax if the individual had 
made an outright gift or bequest.”6 
Presumably this directive makes the 
“domicile” definition of residency,” 
the special rules pertaining to the 
situs of property,” the taxability of 
certain transfers,?° and the effect of 
expatriation with a tax avoidance 
motive” equally applicable within 
Chapter 13. 

However, since the rate of the 
Chapter 13 tax is prescribed under 
the general provisions of §2602(a), by 
referring to the rate schedule in 
§2001(c), it is unaffected by the 
special rule of §2614(b) regarding 
nonresident aliens. Therefore, even 
though the deemed transferor is a 
nonresident alien, if he or she is dead 
or dies at the same time as the 
generation-skipping transfer, the tax 
is computed with the rate schedule of 
§2001(c), rather than the lower rates 
of §2101(d)*! However, the unified 
credit provided by §2010(a), rather 
than the lower amount available 
under §2102(c), may be used to offset 
the Chapter 13 liability.*” 

Curiously, Florida’s foray into the 
generation-skipping area looks not to 
the residency of the “deemed 
transferor,”*> who is the key 
individual for purposes of 


computation of the federal tax under 
Chapter 13, but to the residence of 
the “original transferor.”*4 If the 
original transferor was a resident of 
Florida on the date of the original 
transfer, a tax is imposed in an 
amount which will make maximum 
utility of the credit allowed against 
the federal tax as provided in 
§2602(c)(5)(C).5 If the original 
transferor was not a resident of 
Florida at the time of the transfer, but 
real or personal property located in 
Florida was a subject of the transfer, 
Florida’s tax is limited to that portion 
of the maximum credit available 
under the federal tax which is equal 
to the percentage of property in the 
total tax base constituting property 
located in Florida.** 

A consequence of Florida’s 
approach, as it relates to nonresident 
aliens, is that if the original transferor 
was not a Florida resident, but the 
deemed transferor is, potentially 
more credit could be available under 
§2602(c)(5)(C) than is being 
absorbed by Florida’s tax. In any 
event, Florida’s new tax on 
generation-skipping transfers will 
not increase the total amount of tax 
liability. 

The final point in discussing the 
basic concepts and principles of the 
foreign element of domestic taxation 
is actually the first a practitioner 
should consider in addressing an 
actual problem, namely, whether a 
tax treaty is applicable. The United 
States has entered into treaties 
concerning wealth transfer taxation 
with some 14 countries.*” Generally, 
if there is conflict between a 
provision of an applicable treaty and 
the Code, the treaty will prevail.** 
However, if the Code is more 
beneficial to the taxpayer, it may be 
followed rather than the treaty.*® 


Conclusion 


An individual who is neither a 
citizen nor a resident of Florida or the 
United States may nonetheless 
encounter U.S. and Florida 
gratuitous transfer taxes because of 
his or her activities or property here. 
It is important to recognize these 
potential liabilities when considering 
a nonresident alien’s investment 
activities, and business planning as 
well as estate planning. oO 


' Reg. §1.871-2. Special rules are provided 
for individuals who are residents of certain 
U.S. possessions. See I.R.C. §§2208, 2209, 


2501(b), (c). 

2 Reg. §20.0-1(b)(1). 

3 See Estate of Jan Willem Nienhuys, 17 
T.C. 1149 (1952), acquiesed in, 1952-1 C.B. 3. 

4 Reg. §25.2501-1(b). 

5 E.R.C. §§2107, 2501(a)(3). Section 877 
provides parallel treatment for the income tax. 

8 See I.R.C. §§2001, 2010, 2502, 2505. 

7].R.C. §2511(a); Reg. §25.2511-1(b). Real 
property and tangible personal property 
constituting property within the United States 
only if they are physically situated therein. 
Reg. §25.2511- 3(b)(1). 

8 I.R.C. §2501(a)(2); Reg. §§25.2501-1(a)(3), 
25.2511-3. This exception does not apply if the 
donor has become an expatriate to avoid U.S. 
tax within the provisions of §2501(a)(3). See 
note 5, supra, and accompanying text. 

9].R.C. §2513(a)(1); Reg. §25.2513-1(a), 

(b)(2). 

10 T.R.C. §2522(b); Reg. §25.2522(b)-1. 

" §2523(a)(1); Reg. §25.2523(a)-1. 

12 T.R.C. §2503(b). 

13 T.R.C. §2103. The gross estate is 
determined as provided in $2031. See I.R.C. 
$§2031-2045. 

14 T.R.C. §2104; Reg. §20.2104-1. 

1S §2104(a), (c); Reg. §§20.2104-1(a) 
(5), -1(a)(7). 

16 T.R.C. §2105; Reg. §20.2105-1. 

17 L.R.C. §2106(a); Reg. §§20.2106-1, -2. 

6 Section 2506 (marital deduction) and §2057 
(orphan’s deduction) are both available only 
“for purposes of the tax imposed by section 
2001,” viz. the tax imposed on the transfer of 
the taxable estate of every decedent who is a 
citizen or resident of the U.S. For the same 
reason the credit for foreign death taxes 
provided by §2014 is not available to offset tax 
imposed by §2101. 

19 T.R.C. §2101(d). By comparison, the rates 
imposed by §2001(c) range from 18 percent to 
70 percent. 

20 1.R.C. §2102(c)(1). This is equivalent to 
allowing $60,000 of otherwise taxable transfers 
to escape tax. Compare $2010, which provides 
a credit of $47,000 for decedents dying in 1981 
or thereafter, equivalent to allowing 
approximately $175,000 of taxable transfers to 
pass free of tax. 

21 Fia. Stat. §198.04 (1979). 

22 For example, stock in a corporation 
organized under Florida law is deemed 
physically present in Florida. Id. 

23 See H.R. Rep. No. 1380, 94th Cong., 2d 
Sess. 46-59, reprinted in [1976] U.S. Cope 
Conc. & Ap. News 3356, 3400-414, 1976-3 C.B. 
564-83. 

24 T.R.C. §§2601, 2602, 2611(a). 

1.R.C. §§2602, 2612. See R. STEPHENs, G. 
MAXFIELD AND S. LIND, FEDERAL EsTATE AND 
Girt Taxation, Part IV (4th ed. 1978). 

7.R.C. §2614(b); H.R. Rep. No. 1380, 
supra, at 58. 

87 See note 2, supra, and accompanying text. 

% F.g., I.R.C. §2104; see note 14, supra, and 
accompanying text. 

29 F.g., 1.R.C. §2511(b); see note 7, supra, and 
accompanying text. 

% E.g., I.R.C. §2501(a)(2), (3); see note 5, 
supra, and accompanying text. 

3! Similarly, if the nonresident alien deemed 
transferor is alive at the time of the generation- 
skipping transfer, the §2001(c) rate schedule is 
to be used by virtue of the directive of 
§2602(a). 

32 .R.C. §2602(c) (3). 

33 Under §2612 the “deemed transferor” is 
generally the parent of the transferee of the 
trust property who is most closely related to 


the grantor of the trust. I.R.C. §2612. 

3 The original transferor is defined as “any 
grantor, donor, trustor, or testator who by 
grant, gift, trust, or will makes a transfer of real 
or personal property that results in a federal 
generation-skipping transfer tax.” Fla. Laws 
1980, ch. 80-153, §1, to be codified as Fia. 
Stat. §198.01(13). 

33 Fla. Laws 1980, ch. 80-153, §2, to be 
codified as Fia. Stat. §198.021. See also 
Hudson, The Generation-Skipping Tax Credit 
of Section 2602(c)(5)(C): How It Will 


Operate, 48 J. TaAxaTIoN 22 (1978). 

% Fla. Laws 1980, ch. 80-153, §3, to be 
codified as Fia. Stat. §198.031. 

37 Australia, Belgium, Canada, Finland, 
France, Greece, Ireland, Italy, Japan, 


Netherlands, Norway, Republic of South 
Africa, Switzerland, and the United Kingdom. 
See [1980] Fep. Taxes (P-H) para. 128,002; R. 
STEPHENS, G. MAXFIELD ANDS. Linn, supra note 
25, at Chapter 7. 

38 T.R.C. §7852(d). 

E.g., Reg. §20.2014-4(a) (1). 
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ADMINISTRATIVE LAW 


Initiating agency action: 
petitions for declaratory 
statement and rule- 
making under the 
Florida Administrative 
Procedure Act 


By George L. Waas 


Utilization of the “impressive 
arsenal of varied and abundant 
remedies” of the Florida Administra- 
tive Procedure Act (APA)! generally 
requires some form of agency 
activity as a triggering mechanism. 
For example, a §120.54(3) informal 
rulemaking proceeding requires 
agency initiation of the rulemaking 
process; a $120.56 rule challenge 
usually involves an agency 
application of the subject rule to the 
challenger; and a §120.57 proceeding 
requires an agency decision affecting 
substantial interests.? 

The APA, however, provides for 
two substantive remedies which do 
not require agency activity as a 
condition to their use and, in fact, 
serve to compel some type of agency 
action. The petition for declaratory 
statement and petition to initiate 
rulemaking allow the petitioner the 
opportunity to seize the initiative and 
force an agency to take some form of 
responsive action. 


Declaratory statement 


A declaratory statement is defined 
by F.S. §120.565 as “an agency’s 
opinion as to the applicability of a 
specified statutory provision or of 
any rule or order of the agency as it 
applies to the petitioner in his 
particular set of circumstances only.” 
Each agency is required to establish 
by rule a procedure for filing and 
prompt disposition of petitions for 


declaratory statement. Agencies 
most often rely on Ch. 28-4 Fla. 
Admin. Code (Model Rules of 
Procedure) for the procedure to be 
followed. 

In a proceeding pursuant to F.S. 
§120.565, the validity of the statute, 
rule or order is assumed. Therefore, 
the declaratory statement petition is 
not a vehicle for testing the validity 
of the matter on which the 
declaration is sought. 

The particular statutory language 
set out above was added after the 
court in Price Wise Buying Group v. 
Nuzum, 343 So.2d 115 (Fla. Ist 
D.C.A. 1977) determined that a 
declaratory statement may fall 
within the definition of “rule” set out 
in F.S. §120.52(14) and, unless the 
statement was adopted in 
accordance with $120.54, the 
declaratory statement must be 
invalidated. The possibility that a 
declaratory statement conforms to 
the definition of rule is buttressed by 
the fact that it is “an agency’s 
opinion” coupled with the recogni- 
tion that a rule is an agency legal 
opinion when used in connection 
with an agency action. F.S. 
§120.54(14)(e). 

Whether a declaratory statement is 
or is not arule is a matter exclusively 
within the jurisdiction of the courts, 
and a hearing officer with the 
Division of Administrative Hearings 
(DOAH) is without jurisdiction to 
entertain a challenge to the validity 
of a declaratory statement upon a 
claim that the statement is an illicit 
rule. If a person whose substantial 
interests are to be determined in light 
of a previously-issued declaratory 
statement wishes to challenge the 
enforcement of the prior statement, 
F.S. §120.57 is available for such 
purpose. State Department of Health 
and Rehabilitative Services v. Barr, 
359 So.2d 503 (Fla. Ist D.C.A. 1978). 
Notwithstanding the inclusion of the 
particularity language in $120.565, a 
declaratory statement may conform 
to the definition of “rule.” If such is 
the case, a collateral attack through 
an administrative hearing is not 
appropriate, but a “substantial 
interests” hearing under §120.57 may 
be utilized to question the 
correctness of the statement. 

e Purpose—The purpose of a 


declaratory statement is set out in 
Department of Health and 
Rehabilitative Services v. Profession- 
al Firefighters of Florida, Inc., 366 
So.2d 1276, 1277 (Fla. Ist D.C.A. 
1979), where the court quoted 
former Rule §28-4.05: 
A declaratory statement is a means for deter- 
mining the rights of parties when a 
controversy, or when doubt concerning the 
applicability of any statutory provision, rule or 
order has arisen before any wrong has actually 
been committed. 
It adjudicates rights and is final 
agency action subject to judicial 
review. 

That rule language delineating the 
purpose of the declaratory statement 
has been amended by the 
Administration Commission 
pursuant to §120.54(10) to now read: 
A declaratory statement is a means for 
resolving a controversy or answering 
questions or doubts concerning the applica- 
bility of any statutory provision, rule or order 
as it does, or may, apply to Petitioner in his 
particular circumstances only. The potential 
impact upon petitioner’s interest must be 
alleged in order for petitioner to show the 
existence of a controversy, question or doubt. 

In light of the decision in Couch v. 
State of Florida Department of 
Health and Rehabilitative Services, 
377 So.2d 32 (Fla. lst D.C.A. 1979), it 
is doubtful whether the amendment 
to the model rule on the declaratory 
statement will have any impact on 
the conditions precedent to declara- 
tory statement entitlement. In Couch 
the court held that, because of the 
similarities of declaratory statement 
proceedings and declaratory 
judgment actions under Ch. 86, the 
court is to be guided by decisions 
under the declaratory judgment 
statute in determining the availability 
and scope of the remedies under the 
declaratory statement statute. The 
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petitioner must demonstrate “an 
actual, present and practical need” in 
the petition (and in any hearing held 
on the petition) in order to receive a 
declaratory statement. 

The court’s linkage with Ch. 86 

was anticipated. In the first reported 
case dealing with §120.565, the First 
District Court of Appeal referenced 
the following language: 
Petitioners sought and obtained from 
respondent a declaratory judgment under 
Section 120.565, Florida Statutes. (Emphasis 
supplied) Florida Sheriffs Association v. State 
Department of Administration, 332 So.2d 36 
(Fla. Ist D.C.A. 1976). 

In Diary Service Corp. v. State 
Department of Citrus, 340 So.2d 121 
(Fla. 4th D.C.A. 1976) the court 
found the existence of a dispute. In 
Sarasota County v. Department of 
Administration, 350 So.2d 802 (Fla. 
2d D.C.A. 1977) the court considered 
the Department of Administration’s 
claim as to the absence of a justicia- 
ble controversy. 

e The Petition—The petition for 
declaratory statement must be filed 
with the agency and contain the 
name and address of the petitioner, 
the name of the agency, the specified 
statutory provision, agency rule or 
agency order on which a declaratory 
statement is sought, and a description 
of how the statute, rule or order 
affects the petitioner in his particular 
set of circumstances only. 

The petition must establish the 
existence of an actual, present and 
practical need for the statement in 
the following manner: (1) There 


must be a showing of a bona fide, 
actual, present and practical need for 
the declaration; (2) there must be a 
showing of doubt or controversy; (3) 
the petition should detail a present, 
ascertained or ascertainable state of 
facts or present controversy as to a 
state of facts; (4) there must be some 
immunity, power, privilege or right 
of the complaining party which is 
dependent upon the facts or the law 
applicable to the facts; (5) there must 
be some person or persons who have, 
or reasonably may have an actual, 
present, adverse and antagonistic 
interest in the subject matter, either 
in fact or in law; (6) the antagonistic 
and adverse interests must all be 
before the agency; and (7) the relief 
sought is not merely the giving of 
legal advice or the answer to 
questions propounded from 
curiosity. May v. Holley, 50 So.2d 636 
(Fla. 1952); Bryant v. Gray, 70 So.2d 
581 (Fla. 1954); Williams v. Howard, 
329 So.2d 277 (Fla. 1976). 

e Agency Disposition—In con- 
sidering a petition, an agency is 
under the same duty as that of a 
circuit judge weighing a Ch. 86 
declaratory action. Upon receipt of 
the petition, the agency may elect to 
hold a hearing, or a hearing may be 
held at the request of the petitioner. 
If a hearing is held, the agency must 
issue its declaratory statement or its 
response to the petition within 90 
days of the hearing. If no hearing is 
held, the agency must issue its 
declaratory statement or response to 
the petition within 90 days from 
receipt of all material authorized to 
be submitted. The 90-day period in 
either case may be waived or 
extended upon consent of all parties. 
Any hearing must be conducted in 
accordance with F.S. §120.57 or as 
otherwise agreed upon by the agency 
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and the parties. Notice of the filing of 
the petition and its disposition must 
be published in the Florida 
Administrative Weekly. 

In preparing the petition, it is a 
good idea to submit documents as 
exhibits. This affords the petitioner 
an opportunity to make a record for 
judicial review. As a matter of 
practice, the petitioner should 
request a hearing and describe what 
he or she intends to demonstrate at 
the hearing. 


The record in a declaratory state- 
ment proceeding is not impacted by 
the rules of evidence with regard to 
matters attached to the petition. 
Therefore, it is to a petitioner's 
advantage to attach articles and 
statistical data in support of the 
petition because courts have used 
such materials in deciding cases. 


e Use of Declaratory State- 
ment—A declaratory statement may 
be used to clarify a previously issued 
order. Florida Rock and Tank Lines, 
Inc., v. Hawkins, 372 So.2d 447 (Fla. 
1979) (but see Chief Justice 
England’s dissent rejecting the notion 
that the declaratory statement 
procedure may be employed to 
redetermine rights already fully 
resolved.) 


A declaratory statement may not 
be used to determine the meaning of 
constitutional terms. Myers v. 
Hawkins, 362 So.2d 926 (Fla. 1978). 


After Couch, it appears that 
declaratory judgment relief under 
Ch. 86 may not be available as to a 
statute involving agency authority or 
agency rule without first petitioning 
for a declaratory statement under 
§120.565.3 See Booker Creek 
Preservation, Inc., v. Department of 
Environmental Regulation, 369 
So.2d 655 (Fla. 2d D.C.A. 1979). 


e Value of Declaratory State- 
ment—The expression of an agency’s 
position in response to a petition is of 
precedential impact. An appellate 
court may remand the matter to the 
agency if the statement is inconsis- 
tent with a prior agency rule, practice 
or policy and the inconsistency is not 
explained. The existence of an 
inconsistency may be readily 
determined by petitioning for 
minimum information pursuant to 
§120.54(5) and asking the agency for 
a copy of its subject matter index to 
orders or all previous orders 
pertaining to the subject matter of 
the declaratory statement as noted 
below. 


| 


Rulemaking petition 


A person regulated by an agency 
or having a substantial interest in an 
agency rule (i.e., potentially 
regulatable) may petition the agency 
to initiate proceedings to adopt, 
amend, or repeal a rule. FS. 
§120.54(5). This includes procedural 
rules required by §120.53 and forms 
used by agencies as explained by 
§120.53(1)(b), as well as substantive 
rules. 

e The petition—The petition for 
initiation of rulemaking must contain 
the name and address of the 
petitioner; a summary of the rule and 
specific reasons for its adoption, 
amendment or repeal; the specific 
action requested (including the 
precise language sought to be 
promulgated if the petition seeks rule 
adoption or amendment); and the 
date submitted. 

The petition must further specify 
how and in what manner the 
petitioner is regulated by the agency 
and/or describe in detail the nature 
and scope of the petitioner’s substan- 
tial interests in an agency rule. The 
petition should include the statute(s) 
upon which the petitioner claims 
authorization for the rulemaking 
action being sought, and it should 
also contain a statement as to how the 
action will affect the petitioner’s 
substantial interests. 

An explanation of the economic 
impact of the suggested rule action 
on the petitioner will be most helpful 
in an agency’s consideration of the 
petition. The petition should contain 
an explanation of policy considera- 
tions pertaining to the suggested rule 
change and describe those who 
would be affected by the proposed 
action. 

The rulemaking petition is a little- 
used vehicle affording an excellent 
opportunity to compel agency 
action. A person who is adversely 
affected by an existing rule could 
employ this remedy to change or 
eliminate that rule. This rulemaking 
initiative affords the petitioner an 
excellent opportunity to set up a 
record replete with statistical 
reports, articles and related 
documents supporting the requested 
action. 

There is no language in either the 
APA or the Model Rules of 
Procedure (Rule 28-3.13) prohibiting 
a petitioner from requesting a 
hearing on the petition. However, in 
light of the nonwaivable statutory 
timeframe and the absence of any 


statute or rule authority vesting 
hearing jurisdiction in an agency, any 
hearing held in connection with a 
rulemaking petition will be strictly at 
the agency’s discretion and will most 
likely be in the nature of an 
informational, nonadversarial, 
informal meeting not embracing the 
opportunities provided by a substan- 
tial interests hearing under $120.57. 

e Intervention—Rule 28-3.11 
allows any interested person to file a 
statement in support of, or in 
opposition to, any petition, and 
requires that interested person to 
furnish the petitioner with a copy 
upon filing of the statement. Any 
other interested person may submit a 
reply to the supporting or opposing 
statement prior to the time the 
agency acts. Any other interested 
person must furnish the petitioner 
and the initial intervenor with a copy 
of the reply statement. 

Intervention proceedings may 
result in the drawing of battle lines 
between the petitioner and 
intervenor. Faced with the prospect 
of a rule challenge under either 
§120.54(4) or §120.56, the agency 
may choose to withdraw by taking 
no rulemaking action or proceed in 
the face of a challenge. 


e Agency Action—Upon receipt 
of the petition, the agency must 
assign the petition an identification 
number and initiate action. Within 30 
days from the date of the petition’s 
filing, the agency must initiate rule- 
making proceedings or deny the 
petition with a written statement of 
reasons for denial. 

If the agency determines that the 
petitioner is not regulated by it or 
does not have a substantial interest in 
an agency rule, or does not have the 
interest as stated in the petition, the 
agency may deny the petition. It 
must notify the petitioner in writing, 
setting out with particularity the 
reasons for the denial. If the agency 
determines that the petition should 
be granted, the agency must take 
appropriate action to initiate rule- 
making. If the agency determines 


that the petition should not be 
granted on its merits and that rule- 
making should not be initiated, the 
agency denies the petition with a 
written statement setting forth with 
particularity the reasons for denial. 
Rule 28-3.13, Fla. Admin. Code. This 
denial should be treated as a §120.59 
order. Notices of the petition and its 
disposition must be published in the 
Florida Administrative Weekly. 

e Impact of Rulemaking 
Petition—The value of a rulemaking 
petition is determined by the degree 
of quasilegislative discretion vested 
in the agency. An agency cannot be 
required to adopt a specific rule, 
Citizens of Florida v. Mayo, 350 
So.2d 731 (Fla. 1978); however, while 
agency rulemaking involves the 
exercise of discretion and the courts 
will not substitute their judgment for 
that of the agency on an issue of 
discretion, Citizens of Florida v. 
Mayo, the courts may indirectly 
compel the agency to adopt rules 
when the legislature has mandated 
rule adoption as a condition 
precedent to an agency’s explication 
of policy and when otherwise 
required as to procedural matters. 
See Bigelow v. Dep't of Environ- 
mental Regulation, 375 So.2d 12 (Fla. 
4th D.C.A. 1979); Revell v. Florida 
Dep't of Labor, 371 So.2d 227 (Fla. 
Ist D.C.A. 1979). 

The substantive value of 
§120.54(5) is demonstrated in Hill v. 
School Bd. Leon County, 351 So.2d 
732 (Fla. lst D.C.A. 1977) and Kuster 
Enterprises, Inc., v. State Dep’t of 
Transportation, 357 So.2d 794 (Fla. 
Ist D.C.A. 1978). In Hill the court 
determined that requiring rule- 
making would not automatically 
result in the ultimate relief sought. 
Therefore, the court’s “duty in 
doubtful cases is to withhold judicial 
imperatives and leave affected 
parties to initiate rulemaking under 
§120.54(5) or to request proceedings 
under §120.57.” [351 So.2d at 733]. 
Kuster Enterprises demon- 
strates that if the agency denies a 
petition without explaining a rational 
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basis therefor, the court may remand 
for a fact-finding proceeding.‘ If, at 
the conclusion of that proceeding, 
the basis for denying the petition is 
unreasonable, arbitrary or 
capricious, the court is empowered 
to again remand the case to the 
agency pursuant to F.S. §120.68(12), 
but the court is not permitted to 
substitute its judgment for that of the 
agency on an issue of discretion. 
Note that in Kuster Enterprises the 
court did not compel the agency to 
adopt the rule sought by petitioner. 


In considering a rulemaking 
petition, the agency may take into 
account the constitutional 
implications of the proposed action. 
Florida Educational Assoc’n. United 
v. Public Employees Relations 
Comm’'n., 346 So.2d 551 (Fla. Ist 
D.C.A. 1977). However, when the 
agency refuses to adopt a rule 
because it believes the rule is 
unconstitutional, the court will 
review the agency’s decision so that it 
does not eliminate policy choices 
which are constitutionally available. 
Florida Education Association v. 
Public Employees Relations 
Commission, 346 So.2d 551 (Fla. Ist 
D.C.A. 1977). 


e Relationship with §§120.57 and 
120.54—Action on the merits of a 
rulemaking petition depends upon 
the degree of discretion vested in the 
agency coupled with the petitioner’s 
justification for the rule action. For 
example, if a statute requires rule- 
making, refusal to adopt in response 
to a petition may well preclude 
policy enforcement when a decision 
affecting substantial interests is 
challenged in a §120.57 proceeding. 
See Bigelow and Revell. 


If a statute makes rulemaking 
permissive, refusal to adopt will 
require the agency to explain its 
policy when its enforcement is 
challenged in a §120.57 proceeding. 
If that explanation is inadequate, the 
agency may not be able to establisha 
basis to support its nonrule policy 
enforcement in a §120.57 
proceeding. 

An agency will be bound by its 
statement denying a petition. Denial 


is subject to judicial review. If there is 
no statute supporting the petitioned- 
for rulemaking, the agency may 
reject a petition on this ground. The 
initiation of rulemaking pursuant to 
the petition requires compliance 
with §120.54 and subjects the agency 
to §120.54(3) and §120.54(4) 
proceedings. 


Petition for minimum information 


The APA provides for yet a third 
triggering device: the petition for 
minimum information provided by 
F.S. §120.54(5). The information is 
that required by §120.53 which 
entitles the petitioner to: copies of 
rules of organization, practice and 
procedure; rules on meetings; and 
copies of rules, orders and the subject 
matter index (index of rules and 
orders by subject matter). 


The purpose of securing this 
information is to ascertain agency 
precedent. As demonstrated above, 
if an agency action deviates from 
established precedent, §120.68(12) 
requires an explanation of this 
difference. Additionally, §120.68(8) 
provides that a failure to comply 
with the procedural requirements of 
§120.53 is a material procedural 
error. The provisions of the Public 
Records Law (F.S. ch. 119) are also 
available to obtain copies of prior 
agency actions or decisions, 
particularly those of an informal 
nature. 


Conclusion 


Essential to the use of the first two 
initiatives is the recognition that they 
involve a command to the adminis- 
trative agency to exercise its 
sovereign power and take agency 
action. The price the petitioner must 
pay in compelling agency action is to 
carefully prepare a complete and 
well-documented petition. The 
available opportunities in the area of 
APA initiatives are as broad and 
encompassing as the creative talents 
of the practitioner. QO 


' Fra. Stat. ch. 120 (1979); State ex rel. 
Department of Generai Services v. Willis, 344 
So.2d 580, 590 (Fla. Ist D.C.A. 1977). 

2 Either anticipated or effectuated. 
Gadsden State Bank v. Lewis, 348 So.2d 343 
(Fla. lst D.C.A. 1977). 

3 Except when profound constitutional 
issues are raised. 

4 See also Garrido v. Department of Health 
and Rehabilitative Services, ____So.2d 
(Fla. Ist D.C.A. 1980). 
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Please send the Probate Forms checked below: 


PRICES: 

$10.00 minimum order. 

$ .50 for 10 copies of any one form. 

$32.56 for 10 copies each of all forms. 

Specify number of sets (10 copies per set). 

NOTE: 

There is a 10-copy minimum of any one form. 

Add $1.00 for all shipments out of the State of Florida. 
All orders add 4% sales tax. 


Name 
Street Address 
City 


State 


Zip 


-P-13 Resident 


_P- Petition tor Determination 
Agent and of 
Acceptance by Resident 


Statement for Disposition of 
Personal Property Without 


General Probate Forms 
No. of Sets (10 coples per set) Administration 


-P- 1t Petition to Open Safe -P-14 (No form) 
Deposit Box -P-23 
Order to Open Safe it Forms for Summary 
x Administration 
No. of Sete (10 copies per set) 


Petition for Summary 
Administration - Testate 
_P-15A Order of Summary 
Administration (NEW) 
_P-16+ Petition for Summary 
Administration - Intestate 
_P-17+ Order of Summary 
Administration 


Forms for Family Administration 
No. of Sets (10 copies per set) 


_P-18 Petition for Family 
Administration Testate 
Petition tor Family Adminis- 
tration Intestate 

Order of Family Administra- 
tion 


Forme for Formal Administration 


-P-21t¢ Petition for Administration - 

. Testate—Florida Resident 
Petition for Administration - 
Intestate—Florida Resident 
Petition for Administration- 
Testate-Nonresident 
Petition for Administration - 
Intestate-Nonresident 

Oath of Witness to Will 
Application for Appoint- 

ment of Commissioner to 
Prove Will 

Commission to Prove Will 
and Oath of Witness 

Order Admitting Will to 
Probate 

Order Admitting Will to 
P-41 Order Setting Aside Exempt 
Personal Representative = Pr 
(New) _P-42t 
Order Appointing Personal 
and Setting 


—P-22 


Agent 

Oath of Corporate Personal 
Representative 

Letters of Administration 


| 
| 
| 
| 
| 
| 
| 
| 
| 


-P-33t 
—P-34t 
—P-35t 
P-36t 


_P-24 
Notice to Creditors (Not for 
Formal Administration) 
Caveai--Craditor 
Caveat—Heir or Devisee 
Demand for Notice 

Formal Notice by Mail 
Proof of Formal Notice by 
Mail 

Formal Notice by Publica- 
tion 


Proof of Service of Notice of 
Administrati 

Inventory 

Petition for Allocation of 
Spouse's Share - intestate 
Estate 

Order Allocating Spouse's 
Share 


-P-25t 


. Petition to Extend Time for 
P-26° 


Filing Final Accounting and 
Petition for Discharge 
Order Extending Time to 
File Final Accounting and 
Petition for Discharge 
_P-55At Final Accounting 
_ P-55B* Final Accounting 

continuation 

_ P-55Ct Final Accounting 

conclusion 

Petition for Discharge 

Notice of Final Accounting 

and Petition for Discharge 

_P-58t Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 

_ P-59t Receipt of Beneficiary 

P-60+ Report of Distribution 

Proceedings Oath of Personal Repre- and Disposition of Claims 

No. of Sets (10 copies per set) —_No. of Sets (10 copies per set) sentative Designation of _P-61+ Order of Discharge 


| *Revised June 1978 and designed to comply with provisions of the new Probate Code. tRevised July 1979 and designed to comply with provisions of the new Probate Code. 


—P-37+ 
— P-38t 


-P-27 
P-39t. 
—P-28t 
_P-40 
P-28A 
(No form) 

Notice of Hearing 

Waiver of Priority, Consent 
to Appointment of Personal 
Representative and Waiver 
of Notice and Bond 
Waiver of Notice and 
Hearing (NEW) 


Forms for No Administration 


‘operty 
Petition for Family P-56t 
Allowance -P-57 
Order Authorizing Family 
Allowance 
Petition to Set Aside 
Homestead Real Property 
Order Setting Aside Home- 
stead Real Estate 
Claim of Elective Share by 
Spouse 


_P-29t 
_P-43t 


-P-19 


—-P-31 


P-32t 


all to Waive Bond 
Waiver 

Bond of Personal Repre- 
sentative 


_P-44t 
_P-20 


_P-45t 


P-46 


‘GUARDIANSHIP FORMS sate by the Florida Bar. 


Developed by the Real Property, Probate and Trust Law Section. 

The Florida Bar © Attention: Peggy Alford © Tallahassee, Florida 32301 

Enclosed is my check for $ (Includes sales tax/$1.00 for shipment out of Florida) 
Please send the Guardianship Forms checked below: 

Name 

Street Address 

City 

Commencement 

No. of Sets (10 copies per set) 
_G-1.010 


PRICES: 

$10.00 minimum order. 

$ .50 for 10 copies of any one form. 

$31.50 for 10 copies each of all forms. 

Specify number of sets (10 copies per set). 

NOTE: 

There is a 10-copy minimum of any one form. 

Add $1.00 for all shipments out of the State of Florida. 
All orders add 4% sales tax. 


State 


Administration 

No. of Sets (10 copies per set) 

_G-2.050 Petition for Order 
Authorizing Periodic 


Zip 


—G-2.120 Petition to Waive An- 


nual Appearance of 


—_G-2.160 Certificate of Annual 


Appearance of 


Petition for Appoint- 
ment of Guardian; 


Special Proceedings 
No. of Sets (10 copies per set) 


single petitioner 
Petition for Appoint- 
ment of Guardian; 
multiple petitioners 
1.020 Formal Notice 

8 Proof of Formal Notice 
1, 

1, 


—G-1.011 


021 Notice of Hearing 
030 Waiver and Consent 
to Appointment of 
Guardian 
Order 
Guardian 
Oath of Individual 
Guardian Designation 
of Resident Agent 
and Acceptance 
Oatn uf Corporate 
Guardian 

Bor.4 of Guardian 
Lette.s of Guardian- 
ship of Person 
Letters of Guardian- 
ship of Property 
Letters of Guardian- 
ship of Person and 
Property 

Inventory of Guardian 
Petition for Appoint- 
ment of Appraisers 
Order Appointing 
Appraisers 

Report of Appraiser 
(Single) 

Report of Appraisers 
(Multiple) 


_G- 
_P- 
_G- 
_G- 
_G-1.040 Appointing 
_G-1.050 


—G-1.051 


—G-1.060 
—G-.1.070 


—G-1.071 
—G-1.072 
—G-1.090 
—G-1.100 
—G-1.110 
—G-1.120 
—G-1.121 


—G-2.071 


—G-2.100 


—G-2.110 


Payments to Guard- 
ian of Person 

Order Authorizing 
Periodic Payments to 
Guardian of Person 


Petition for Order Au- 
thorizing Payment 
for Assistance of 
Ward's Dependent 
Petition for Order De- 
termining Whether 
Payments Should Be 
Made for Assistance 
of Ward's Dependent 
(Guardian of Proper- 
ty as Petitioner) 


Order Authorizing 
Payment for Wards 
Dependent 

Order Authorizing 
Payment for Ward's 
Dependent (On Peti- 
tion of Guardian of 
Property 

Petition for Order De- 
claring Annual Ex- 
amination Unneces- 


sary 

Order Declaring An- 
nual Examination 
Unnecessary 
Annual Report of 
Guardian of Person 


—G-2.130 


—G-2.140 


—G-2.141 


—G-2.142 
—G-2.143 


—G-2.144 


—G-2.145 


—G-2.146 


—G-2.147 


—G-2.148 


~G-2.149 


—G-2.150 


Guardian 

Order waiving Annual 
Appearance of 
Guardian 

Return of Guardian of 
Property - First Page 
Return of Guardian 
of Property - interior 
Page 

Return of Guardianot 
Property - Final Page 
Return of Guardian of 
Property - First Page 
(First Alternate) 
Return of Guardian of 
Property - Interior 
Page (First Alternate) 
Return of Guardian of 
Property - Final Page 
(First Alternate) 
Return of Guardian of 
Property - First Page 
(Second Alternate) 
Return of Guardianof 
Property - Schedule 
A (Second Alternate) 
Return of Guardianof 
Property - Schedule A 
(Second Alternate) 
Return of Guardian of 
Property - Schedule C 
(Second Alternate) 
Order Approving Re- 
turn of Guardian of 
Property 


—G-2.170 


—_G-2.180 


—G-2.190 


—G-2.200 


—G-3.010 


—G-3.020 
—G-3.030 
—G-3.040 


_G-3.050 
_G-3.060 


Guardian 

Petition for Order Au- 
thorizing Payment of 
Attorney's Fee 

Order Authorizing 
Payment of Attor- 
ney's Fee 

Petition for Order Au- 
thorizing Payment of 
Compensation to 
Guardian 

Order Authorizing 
Payment of Compen- 
sation to Guardian 
Resignation of 
Guardian and Petition 
for Discharge 

Order Accepting Res- 
ignation of Guardian 
Petition for Discharge 
of Guardian 

Receipt of Personal 
Representative, Ap- 
proval, Waiver of No- 
tice and Consent to 
Discharge of Guardian 
Receipt of Ward, Ap- 
proval of Accounting, 
Waiver of Notice and 
Consent to Discharge 
of Guardian 

Notice of Hearing on 
Petition for Discharge 
Order of Final Dis- 
cnarge of Guardian 


—G-4.010 


_G-4.100 


—G-4.110 


Petition for Order Re- 
quiring Return and 
Demand for Service 
of Copy of Annual 
Return 

Order Requiring 
Guardian to File An- 
nual Return 

Petition for Order 
Designating Deposi- 
tory for Assets, ana 
Acceptance 

Order Designating 


Depository 
Depository'’s Receipt 
for Assets 

Petition of Foreign 
Guardian to Manage 
Property of Non- 
Resident Ward 
Order Authorizing 
Foreign Guardian to 
Manage Property of 
Non-Resident Ward 
Petition for Voluntary 
Guardianship 

Order Appointing 
Guardian upon Peti- 
tion for Voluntary 
Guardianship 
Petition to Remove 
move Guardian 
Order Removing 
Guardian 
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You've earned : 
your professional standing. 


So have we. 


The Florida Bar chose us to administer nine insurance plans of special benefit to you, 
your family, your employees and practice... because, like you, we’ve earned our 


professional credentials through specialized training and experience. Write or call 
for details today. 


Major Medical Expense. Up to Workers’ Compensation. Protection 
$250,000 in protection for you, your for your statutory liability under 


employees and eligible family Florida’s Workers’ Compensation 
members. Law. 


Disability Income Protection. Up Hospital Indemnity. $50 a day in 
to $500 per week income protection supplemental cash for extra hospital 


for you and your employees for acci- expenses for you and eligible family 
dent and sickness. members. 


Catastrophic Medical Expense. Up 
to $250,000 in benefits over and above 
your existing insurance. 


Life Insurance. Up to $100,000 low Poe &Associates, Inc. 


cost term protection for you and your PO. Bor FL 


employees. Telephone (813) 228-7361 (Collect) 
Accidental Death Plan. Up to 
$200,000 low cost 24-hour accident 


4 & x , flampa, 
protection for you and your : . 
employees. 


I’d like details on the followin 
insurance plan (s) of The Florida Bar: 
Individual Retirement Account (IRA). 
Tax-deductible contribution up to 15% 


O Major Medical Expense O Accidental Death Plan 
O Disability Income Protection 0 Individual Retirement Account (IRA) 
of your income—to a maximum of 
$1,500—each year. 


O Catastrophic Medical Expense O Business Overhead Expense 
© Life Insurance O Hospital Indemnity 

Business Overhead Expense. Allows 

ou to maintain your office in operat- 


O Workers’ Compensation 
ing condition, even when you are 
unable to work. 


NAME 
ADDRESS 

A 


ITY 
GE TELEPHONE 


1 
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LAW OFFICE ECONOMICS 


This is the first submission to this 
continuing column by The Florida 
Bar’s Economics and Management of 
Law Practice Section. 


The paralegal’s role in a 
wage garnishment action 
By Carolyn S. Dalton 

There are many areas of the law in 
which a well-trained paralegal can 
play an important role. One example 
is when a writ of garnishment has 
been served against the wages of the 
employee of an attorney’s client. 

I think it is especially important to 
minimize the amount of the 
attorney's fees in a garnishment 
action. The client has innocently 
been drawn into a controversy and 
needs help. The client stands to gain 
nothing but is subjected to consider- 
able liability.! The efficient handling 
of this garnishment action, as 
inexpensively as possible, will gain 
for the attorney the respect, trust, 
and confidence of the client. 

The attorney should not have to 
spend more than ten minutes on the 
entire wage garnishment procedure. 
A paralegal can handle most of the 
details of the garnishment on behalf 
of the client (under attorney super- 
vision, of course). 

The following is a step-by-step 
example of how the paralegal can 
assist the attorney with this matter. 

The client calls to say he has been 
served with a writ of garnishment. 
The defendant shown on the writ is 
an employee. The first thing the 
attorney should do is advise the client 
not to fire the employee.? The second 
thing the attorney should do is to tell 
the client the paralegal will call him 
to get the details regarding the 
defendant’s wages. 


Paralegal’s role 


Now, it is the paralegal’s turn to act 
by obtaining the following 
information: 

1. How the employee is paid, i.e., 
weekly, biweekly, semimonthly, 
monthly. 

2. The amount owed the 
employee at the time the writ was 
served and at all times between the 
service of the writ and the date the 
answer is to be prepared, served, and 
filed. This amount will have to be 
broken down to show gross amount, 
social security withholding, federal 
income tax withholding, and net 
amount, for each pay _ period 
separately. 

3. The address of the employee. 

The paralegal is now ready to 
compute the amount to be withheld 
from the employee’s salary. 

Title III of the Consumer Credit 
Protection Act (15 U.S.C. 1673) 
provides that no court may enforce 
any order which provides for the 
garnishment of the aggregate 
disposable earnings? of any 
individual for any workweek in an 
amount which is in excess of the 
lesser of the following restrictions:4 

1. 25 percent of the individual’s disposable 
earnings for the workweek, or 

2. the amount by which the individual's 
disposable earnings for that workweek 
exceeds thirty times the Federal minimum 
hourly wage’ in effect at the time the earnings 
are payable. 

This statutory exemption formula 
applies to the aggregate disposable 
earnings payable for a pay period of 
one workweek or less. If the 
employee’s pay period is longer than 
one workweek, the weekly statutory 
exemption formula must be 
transformed to a formula applicable 
to such earnings providing equiva- 
lent restrictions on wage garnish- 
ment. For example, if anemployee is 
paid monthly, the formula to be used 
is 4'/ x 30 x $3.10 (for so long as the 
Federal minimum hourly wage is 
$3.10 an hour). 

For this article’s example, suppose 
the client states he owes the 
employee for one two-week pay 
period as follows: 

Gross amount 

Federal income tax withholding 
Social security withholding 

Net (disposable) amount 


$275.40 
17.45 
16.66 
241.29 


First figure 25 percent of $241.29, 
which is $60.32. Then make the 
second computation, using the 
formula 2 x 30 x $3.10, which equals 
$186, and subtract that from $241.29, 
which equals $55.29. Since the 


second figure of $55.29 is less than 
$60.32, the garnishable sum to be 
withheld from the employee’s salary 
is $55.29. 

The paralegal should then call the 
client and tell him to deduct $55.29 
from the employee’s next paycheck. 


The answer 


The legal assistant should then 
draft the answer of garnishee. 
Pursuant to F.S. Chapter 77, this 
answer must include: 

1. The total amount of wages owed 
defendant (employee) at the time of the 
service of the writ and at all times between the 
service of the writ and the time of the answer, 
broken down to show the exact pay period, the 
gross amount, the amount of Federal income 
tax withholding, the amount of social security 
withholding, and the net amount for that pay 
period. 

2. The amount garnishee is retaining for 
disposition as the court may order, being 
$55.29 in this particular instance. 

3. Whether or not garnishee has any other 
tangible or intangible personal property of the 
defendant in his possession or control. 

4. Whether or not garnishee knows of any 
other person or party indebted to defendant or 
who has any of defendant’s property. 

5. The address of defendant, according to 
garnishee’s records. 

6. Aclaim forthe attorney’s fee allowed by 
F.S. Chapter 77.28.° 


The attorney must then review and 
sign the answer, filing the original 
answer with the court. Copies of the 
answer must be served by mail or 
hand delivery on plaintiff's attorney 
and on defendant. 

The answer must be filed within 20 
days after service of the writ of 
garnishment on garnishee. 
Obviously, there is an advantage (if 
not an unwritten obligation to the 
employee/defendant) to file and 
serve the answer as soon as possible. 
The longer the delay, the larger the 


Carolyn S. Dalton is a legal assistant with 
Mahoney, Hadlow & Adams, Jacksonville. 
She writes this column on behalf of The 
Florida Bar's Economics and Management of 
Law Practice Section, George Schwind, 
chairman, Irene Redstone, editor. 
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LAW OFFICE ECONOMICS 


amount the client will be required to 
withhold from the employee’s salary. 
This answer may be verified by the 
client, but it is not necessary. 

Once this answer has been filed 


POLICE PROCEDURES 


Reknowned university criminologist and 
police authority who has been featured on 
60 Minutes, in Newsweek, U.S. News and 
World Report, etc. Extensive experience in 
police litigation. Full credentials and 
references available in the following areas. 


e Private security 
e Jail and confinement conditions 
e Traffic accident reconstruction 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 


and served, garnishee is no longer 
liable under the writ for any future 
money owed defendant, except in 
continuing writs for alimony and 
child support. Of course, another 
writ may be served at a future date. 

Incidentally, the wages of the head 
of a family in Florida may not be 
garnished under F.S. §222.11; 
however, this is not a defense to be 
raised by garnishee. It is defendant's 
responsibility to claim this 


Professional Engineer 


Registered in Florida and Georgia with ten 
years experience specializing in: 


e Accident Reconstruction 
e Fire Cause Analysis 
e Machinery Design and Guarding 


Have qualified as an expert witness for both 
defense and plaintiff in courts of law 
throughout Florida and Georgia. 


S. Melville McCarthy, P.E. 
Registered Professional Engineer 
417 Audubon Drive 
Tallahassee, FL 32312 
(904) 893-5845 


Growing with Florida ! 


TITLE & GUARANTY COMPANY 


Fast, professional & courteous service 


Complete Title Insurance Facilities 


Offices throughout Florida: 


Altamonte Springs e Boca Raton e Boynton Beach e Bradenton e Brandon 
Brooksville @ Clearwater @ Crystal River e Dade City e Daytona Beach 
DeLand e Delray Beach e Deltona e Ft. Myers @ Ft. Myers Beach e Ft. Pierce 
Gulfgate @ Hudson e@ Indian Harbour Beach e Inverness e@ Jupiter/Tequesta 
Kissimmee @ Lakeland @ Lake Worth e Melbourne e Milton 
New Port Richey @e New Smyrna Beach e Ocala e Orlando e Palm Bay 
Pensacola e@ Plant City e Port St. Lucie @e Ruskin @ Sanford e Sarasota 
Spring Hill @ St. Petersburg e Stuart e Tampa e Titusville @ Venice 
Vero Beach e West Palm Beach @ Winter Park @ Zephyrhills 


CHARTERED 1922 


HELSEA TITLE & GUARANTY COMPANY 


FLORIDA REGIONAL OFFICE — (813) 228-7671 
1635 TAMPA STREET — TAMPA, FLORIDA 33601 
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exemption, if appropriate. 

The plaintiff’s attorney will, soon 
after receiving garnishee’s answer, 
file a motion for final judgment 
against garnishee for the $55.29 
shown in the answer. Unless some 
unusual question is presented, it is not 
necessary for garnishee to be 
represented at the hearing on plain- 
tiff’s motion. 

A final judgment will be entered 
against garnishee and a copy of it will 
be mailed to the attorney by the 
court. Upon receipt of a copy of the 
judgment, the paralegal should send 
a copy of it to garnishee and request a 
check in the amount of $55.29, made 
payable to plaintiff and plaintiff's 
attorney. Upon receipt of that check, 
the paralegal should send it to 
plaintiff's attorney and request a 
satisfaction of the judgment entered 
against garnishee. 

The foregoing is a_ general 
description of the procedure. The 
paralegal should handle most of the 
details of a wage garnishment. The 
attorney need only take the initial call 
from the client, give any necessary 
legal advice to the client, and then 
review and sign all pleadings. o 


'F.S. Chapter 77.06(1), provides that 
service of the writ shall make the garnishee 
liable for all debts due by him to defendant 
and for any tangible or intangible personal 
property of defendant in his possession or 
control at the time of the service of the writ or 
at any time between the service and the time of 
his answer. 

2 Title 15, U.S.C. Annot., §1674, prohibits an 
employer from discharging an employee 
because his earnings have been subjected to 
garnishment for any one indebtedness (single 
debt). Whoever willfully violates this law may 
be prosecuted criminally and fined not more 
than $1,000, or imprisoned for not more than 
one year, or both. 

3 “Disposable earnings” is compensation 
paid or payable for personal services, less any 
amounts required to be withheld by law. 

4 These restrictions do not apply in the case 
of (1) court orders for the support of any 
persons, (2) any order of any court of bank- 
ruptcy under Chapter XIII of the Bankruptcy 
Act and (3) any debt due for any state or 
federal tax. 

5 See §6(a)(1) of the Fair Labor Standards 
Act of 1938 (29 U.S.C. 206(a)(1)). The 
minimum hourly wage at the time of the 
writing of this article was $3.10. This amount 
was increased to $3.35 on January 1, 1981. 

8 This is an official demand for this fee, and 
a check will automatically be sent by the clerk 
of the court from the deposit previously made 
by plaintiff. Unfortunately, that check will be 
for only $10 (as the law now stands), and will 
only partially cover the fee. 


THE ASSOCIATION OF 
TRIAL LAWYERS 
OF AMERICA 


FIFTH CIRCUIT 


SEMINAR 
MARCH 1 & 2, 1981 


KALEIDOSCOPE 
OF 
TORTS 


Two Full Days of Enlightening & 
Informative Sessions Offered by 
Nationally Prominent Trial Attorneys 
From Throughout the United States 
and Canada 


March 3, 1981 


ATLA Fifth Circuit Seminar Registration Form 


Mail To: The Assocation of Trial Lawyers of America Education Fund 
P.O. Box 3717, Georgetown 
Washington, D.C. 20007 
(202) 965-3500, ext. 254 

Registration Fee: Fifth Circuit Meeting — R35 

includes course materials and “Meet The Speakers’ cocktail reception) 


ATLA, AFTL, GTLA, LTLA, MTLA and TTLA Members ................ $155.00 
Check Enclosed (payable to ATLA Education Fund) 
Hyatt Regency New Orleans Please Charge To My: Master Charge Visa (BAC) 
at Louisiana Superdome 
Number: 
Poydras at Loyola Avenue 
New Orleans, Louisiana 70140 
Signature 


(504) 561-1234 


Hotel Reservation Cards will be sent to each Seminar 
Registrant. Register early for rooms are limited. If you 


Membership Note: Non-members joining prior to the meeting may pay the 
member rate. 


Name ATLAI.D. # 
prefer to call to reserve a room, be sure to indicate you Firm 
are attending the ATLA 5th Circuit Seminar to qualify nai 
for a special rate. A block of rooms is reserved for ee 
arrival the day preceeding seminar, Saturday, February City State Zip 
28, 1981. The seminar will be conducted Sunday and Phone 


Monday, March 1 and 2, 1981, and rooms will be 
scheduled for departure on Wednesday, March 4, 
1981, the day following Mardi Gras. 


Tuition, travel, hotel and living expenses of attending continuing legal education 
programs have been held deductible for federal income tax purposes. See Coughlin 
v. Commissioner, 203 F.2d307 (2nd, Cir. 1953). Treas. Reg. 1.162.5. 
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CRIMINAL LAW 


The corporate officer 
versus the fifth 
amendment 


By George E. Tragos 


Indicative of the tremendous 
growth of white collar crime, the 
criminal practitioner is finding 
himself representing the corporate 
hierarchy on more than just an 
occasional basis. 

Typically the corporate president 
will approach his staff attorneys and 
inform them that he is being investi- 
gated either by a government regula- 
tory agency, by the Justice Depart- 
ment or both. The investigation will 
most likely center around fraud or a 
violation of agency regulations 
which have criminal penalties. The 
fraud alleged will usually be wire or 
mail fraud or a specific act which the 
regulatory agency has deemed 
fraudulent, i.e. 10 b-5 provisions of 
the Security and Exchange 
Commission, or §4c(b) of the Act, 7 
U.S.C. §6c(b) and Regulation 32.9 
thereunder, 17 C.F.R. §32.9 (1979) 
known as the Commodities 
Exchange Act regulated by the 
Commodities Futures Trade Com- 
mission. 

It is hoped that upon this disclosure 
corporate counsel will advise his 
president that it is time to contact a 
criminal practitioner. No discovery, 
civil or criminal, from this point on 
should be responded to until the 
criminal practitioner is involved and 
protecting the corporate officer 
and/or the corporation. 

When speaking of discovery one 
must look far beyond what the 
Justice Department may request. It is 
highly probably that the corporation 
is involved in civil litigation including 


but not limited to action being taken 
by the regulatory agency for injunc- 
tion, freeze orders, and other such 
relief available to them which they 
feel appropriate to protect the 
citizenry. It can also be assumed that 
the Justice Department is well aware 
of the actions of the regulatory 
agency and will view all documents 
requested by the agency and all 
answers given to agency represen- 
tatives. 

This article is meant to inform the 
criminal practitioner as well as 
corporate counsel as to their 
responsibilities to the corporation, its 
officers, directors and agents and 
how those responsibilities are to be 
carried out. 


The criminal practitioner should 
not assume that corporate counsel is 
familiar with the niceties of the fifth 
amendment privilege, no more than 
corporate counsel should assume that 
the criminal practitioner is familiar 
with the operations of the corporate 
internal structure. It is extremely 
important that the two work closely 
together in order to achieve the 
desired result. A detailed discussion 
with, and memorandum of law to 
corporate counsel on the availability 
of the fifth amendment privilege 
within certain parameters will be an 
extremely valuable tool to him 
during the pendency of the litigation. 
Corporate counsel should also 
provide an explanation of the 
internal workings of the corporation 
as well as a list of all directors, 
officers and agents who have 
detailed knowledge of the corpora- 
tion and their ability to answer inter- 
rogatories, requests for admissions or 
any other form of civil discovery. 

It should always be remembered 
that the corporate officers, directors, 
and president have the same fifth 
amendment rights before the grand 
jury as they do during civil discovery, 
but the corporation has no such right. 
“Constitutional privilege against self- 
incrimination is essentially a personal 
one, applying only to natural 
individuals...cannot be utilized by or 
on behalf of any organization such as 
the corporation.” United States v. 
White, 64 S.Ct. 1248 (1944), Bellis v. 
United States, 94 S.Ct. 2179 (1974), 
California Banker's Association v. 


Schultz, 94 S.Ct. 1494 (1974), Essgee 
Co. v. United States, 43 S.Ct. 514 
(1923), Wilson v. United States, 31 
S.Ct. 538 (911), Hale v. Henkel, 26 
S.Ct. 370 (1906), Fleming v. 
Montgomery Ward and Company, 
114 F.2d 384 (7th Cir. 1940), cert. 
den. 61 S.Ct. 71 (1940), Anderson v. 
Maryland, 96 S.Ct. 2737 (1976), 
United States v. Green Leaf, 540 F.2d 
123 (5th Cir. 1977), United States v. 
Reno, 522 F.2d 572 (10th Cir. 1975), 
United States v. Bowman, 435 F.2d 
467, 469-70 (3d Cir. 1970), Hair 
Industry Ltd. v. United States, 340 
F.2d 510, 511 (2d Cir.) cert. denied, 
381 U.S. 950 (1965). 

The corporate attorney should be 

instructed that all interrogatories or 
requests for admissions should be 
answered as follows: 
Defendant corporation objects 
to this interrogatory [admission] on the 
grounds that all officers, directors and agents 
of this defendant having knowledge of the 
information sought therein have asserted their 
fifth amendment privilege against  self- 
incrimination and grounds that an answer 
thereto might tend to incriminate them and 
therefore this defendant is unable to answer 
this interrogatory. U.S. v. Cordell, 397 U.S. 1 
(1970), General Dynamics Corporation v. 
Selb Manufacturing Company, 841 F.2d 1204 
(1973), Federal Deposit Insurance Co. v. 
Loggsdon 18 F.R.D. 57 (W.D.Ky. 1955) 


George E. Tragos of Case, Kimpton, Tragos 
¢ Burke, P.A., Clearwater, received his 
bachelor of arts degree from Florida State 
University and his J.D. from Florida State 
University College of Law. For four years he 
was an assistant state attorney assigned to the 
Sixth Judicial Circuit in the felony trial 
division. In his last year with the state 
attorney's office he was a member of the 
federally funded career criminal program. 

He writes this column on behalf of the 
Criminal Law Section, Judge Ira L. Dubitsky, 
chairman, and Radford Sturgis, editor. 
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Motion to compel answer 


Following that recitation corporate 
counsel should expect a motion to 
compel filed by the plaintiff and/or 
the regulatory agency based upon 
the fact that the corporation has no 
right to claim the fifth amendment 
privilege. It should be emphasized to 
corporate counsel that he is not 
claiming the fifth amendment 
privilege on behalf of the 
corporation but on behalf of the 
officers and directors of the corpora- 
tion. 

The argument presented by the 
regulatory agency will be substantial 
and will revolve around the 
following rule and case law. Federal 
Rule of Civil Procedure 33 states: 
Any party may serve upon any other party 
written interrogatories to be answered by the 
parties served or, if the party served is a public 
or private corporation or a corporation or 
association or government agency by any 
officer or agent who shall furnish this 
information as is available to the parties. 

In the United States v. 3963 Bottles, 
More or Less, etc., 265 F.2d 332 (7th 
Cir. 1959), cert. den. 79 S.Ct. 1448 
(1959) the court stated: 

The interrogatories were addressed to the 
corporation and the answer sought was that of 
the corporation it would be incongruous to 
permit the corporation to select an individual 
to verify the corporation answers, who 
because he fears self incrimination may thus 


secure for the corporation a benefit of a 
privilege it does not have. 265 F.2nd_ at 336. 


See also George Campbell Paint 
Corporation v. Reid, 88 S.Ct. 1978 
(1968). 

The agency will also attack on the 

basis of the lack of any real danger to 
the defendant or individuals by 
accusing them of speculating as to 
the possible criminal implications of 
their answers. It is true that the fifth 
amendment privilege against self- 
incrimination does not extend to all 
possibly self-incriminating 
statements. LeBlanc v. Spector 378 
F.Supp. 310 (D. Conn. 1974). In 
Hoffman v. United States 71 S.Ct. 
814, 818 (1951) the Supreme Court 
stated with respect to the fifth 
amendment privilege: 
This protection must be confined to where the 
witness has reasonable cause to apprehend 
danger from a direct answer...The witness is 
not exonerated from answering merely 
because he declared in so doing he would 
incriminate himself, his say so does not of itself 
establish the hazard of incrimination. It is for 
the court to say whether his silence is 
justified... 

The privilege protects against rea! 
dangers, not remote and speculative 
possibilities. Zicarelli v. New Jersey 
State Commission 92 S.Ct. 1670 


(1972), LeBlanc, supra at 314. The 
agency will also refer to the 
innocuous nature of the questions 
and that their answers are wholly 
devoid of incriminating potential 
General Dynamics Corp. v. Selb 
Manufacturing Co. 481 F.2d 1204 
(8th Cir. 1973), cert. den. 94S.Ct. 926 
(1974). 

The next point pertains to the 

suggested list made with the 
corporate attorney as to directors, 
officers and agents. In Re Folding 
Carton Anti Trust Litigation 76 
F.R.D. 417 (N.D.IIl. 1977) clearly 
stated that a corporate officer or 
employee, like any other individual, 
has no privilege when some other 
person produces incriminating 
evidence against him. 
The rules require that the corporation select an 
officer or employee to gather and obtain from 
books, records, other officers or employees, or 
other sources, other information necessary to 
answer the interrogatories and sign them on 
behalf of the corporation not himself. 

With this much going against you 
what protections does your client 
have? Defense of a fifth amendment 
privilege must be taken in a step-by- 
step fashion. The first step can be 
accomplished when the list of 
officers, agents, directors and 
persons with incriminating 
knowledge is made and the 
description of the internal organiza- 
tion is delivered to criminal counsel 
by the corporate attorney. 

Criminal counsel must then 
determine what type of organization 
he is representing and whether or not 
the fifth amendment privilege 
applies to that particular entity. 
Originally, in United States v. White 
322 U.S. 649 (1944), the Supreme 
Court established a test for unincor- 
porated associations or other 
groups—that test is basically whether 
or not the group has common or 
group interests or is merely an 
association essentially personal to an 
individual with interest related only 
to that individual. 

A corporation has no protection 
against compulsory production of its 
papers, documents or _ records. 
Additionally, a corporate officer 
cannot assert fifth amendment 
protections on behalf of a corpora- 
tion with regard to corporate records 
and books. United States v. Bausch 
and Lomb Optical Company 321 
U.S. 707 (1974), Wilson v. United 
States 221 U.S. 361 (1911), United 
States v. Lococo, 450 F.2d 1196 (9th 
Cir. 1971), cert. denied 406 U.S. 945 


(1972), United States v. Sholm, 420 
F.2d 263 (2d Cir. 1969), cert. denied 
397 U.S. 1074 (1970), Fineberg v. 
United States, 393 F.2d 417 (9th Cir. 
1968). 

However, because of the vague 
nature of the White test various 
courts have ruled that most groups 
do not qualify for the privilege. The 
following groups have been 
eliminated per se: labor unions, 
United States v. White, supra; 
political parties, Rogers v. United 
States 340 U.S. 367 (1950); political 
associations, McPhaul wv. United 
States 364 U.S. 372 (1960); partner- 
ships, Bellas v. United States 417 U.S. 
85 (1974). This latter case is of 
particular note because it involved a 
three-attorney law firm. The partner- 
ship situation is still rather vague and 
may not be a per se situation since the 
courts have recognized that family or 
individual partnerships may still 
obtain the privilege. United States v. 
Slutsky, 352 F. Supp. 1105 (S.D.N.Y. 
1972). Additionally one cannot 
circumvent the rules where a sole 
shareholder officer is mingling 
corporate records with his personal 
records. United States v. Peter 479 
F.2d 147 (6th cir. 1973). The fact that 
a corporation has ceased to do 
business has no bearing on the 
privilege. United States v. Hanson 
Niederhauser Company 522 F.2d 
1037 (10th Cir. 1975). But it is most 
likely that the organization 
represented will be a corporation. 


The hearing on motion to compel 


At the hearing on the motion to 
compel answer in the civil 
proceeding, corporate counsel's first 
responsibility will be to prove that 
each of the officers, directors or 
individuals who could answer the 
interrogatories or admissions have a 
real and well-founded fear that their 
responses to the request for 
admissions served upon the 
corporate defendant would expose 
them to the risk of criminal prosecu- 
tion within the meaning of Minor v. 
United States 396 U.S. 87 (1969), 
Hoffman v. United States 341 U.S. 
479 (1951) and Marchetti v. United 
States 390 U.S. 39 (1968). 

It is at this point that the impact of 
United States v. Kordel 90 S.Ct. 763 
(1970) must be emphasized. In 
Kordel the Federal Food and Drug 
Administration was pursuing a civil 
action against Detroit Vital Foods, 
Inc. and simultaneously working 
with the Justice Department on 
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possible criminal violations. 
Extensive interrogatories were 
served upon the corporation in the 
civil action. Upon receipt of the 
interrogatories the vice-president of 
the corporation, Lenard Alfred 
Felten, answered the interrogatories 
and signed them without claiming 
any fifth amendment rights. The 
court had ruled that the corporation 
had no such rights yet the attorney 
for the corporation did not raise any 
privilege questions as to the 
individual respondents. In Kordel the 
court stated: 


Felten need not have answered the interroga- 
tories. Without question he could have 
invoked his fifth amendment privilege against 
compulsory self-incrimination. Surely Felten 
was not barred from asserting his privilege 
simply because the corporation had no 
privilege of its own, or because the proceeding 
in which the government sought information 
was civil rather than criminal in character. 


See Curcio v. United States 354 
U.S. 118, Wilson v. United States 31 
S.Ct. 546. Kordel goes on to say that 
the corporation is obligated to 
employ an agent who could without 
the fear of self-incrimination furnish 
the requested information that was 
available to the corporation. The 
proposition that a corporation could 
employ an agent who could invoke a 
constitutional privilege was rejected 
because that would be indirectly 
securing for the corporation the 
benefit of a privilege which it does 
not have. However, Kordel does 
recognize that the possibility exists 
that no one could answer the 
interrogatories addressed to the 
corporation without subjecting 
himself to a real and appreciable risk 
of self-incrimination. Kordel states 
that the appropriate remedy would 
then be a protective order pcst- 
poning civil discovery until 
termination of the criminal action. It 
should be noted that Kordel was 
decided prior to the 1970 
amendments to the Federal Rules of 
Civil Procedure which shifted the 
burden of moving for a protective 
order form the party from whom 
discovery is sought—Rule 30(b), 
Federal Rules of Civil Procedure 
(1966)—to the party seeking to 
compel discovery—Rule 37, Federal 
Rules of Civil Procedure. 

Another pivotal case in this area is 
General Dynamics Corporation v. 
Selb Manufacturing Company 481 
F.2d 1204 (8th Cir. 1973) where the 
fifth amendment issue was raised ina 
situation not involving the 


government but with two parties in 
civil litigation. The lawsuit arose out 
of a contract between Selb and 
General Dynamics in connection 
with the production of the F-111] 
military aircraft. General Dynamics 
filed interrogatories on September 8, 
1971, and moved to compel answers; 
the motion was granted on January 4, 
1972, and defendants were ordered 
to answer within 20 days. On January 
7, 1972, Bass, the owner of Selb 
served and filed his response in 
which he asserted his fifth 
amendment constitutional privilege 
on the same date Selb filed its 
answers. The court ruled that Selb 
and Bass had failed to comply with 
its order and properly answer the 
questions. The court dismissed the 
defendant’s counterclaims with 
prejudice and struck all defendant's 
affirmative defenses with prejudice. 
It should be noted that the 
defendants were convicted of 
criminal charges in October 1972. 

The court, in reviewing the law, 
cited Kordel as the standard for 
determining whether or not the 
corporate agent exists who can 
answer propounded interrogatories 
without being subject to a real and 
appreciable risk of self-incrimina- 
tion. On March 8, 1972 the corporate 
secretary, Raymond N. Frey stated: 
“He has insufficient personal know- 
ledge upon which he can base an 
answer and there are no other present 
employees or officers available to 
answer.” 

The court found this insufficient in 
that answers to interrogatories do not 
necessarily have to be of one’s 
personal knowledge. Further, Frey 
was found to have an obligation to 
seek out and secure all information 
available to Selb, including informa- 
tion within the personal knowledge 
of former Selb employees employed 
at the time this action commenced— 
and including information possessed 
by its corporate counsel. 

Of special interest should be 
information which is possessed by 
corporate counsel. Although General 
Dynamics recognized that there is a 
possibility of a corporation not 
having an individual who could 
answer the interrogatories, it did not 
find so in this case. It should be noted 
that in General Dynamics the key 
issue was the bad faith of Bass. The 
court specifically held that Bass’s 
refusal to answer was an avoidance 
of discovery rather than a good faith 
claim of self-incrimination. 
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Subpoena duces tecum 


The subpoena duces tecum for the 
production of documents presents an 
additional problem to the criminal 
practitioner. The fifth amendment 
privilege against self-incrimination is 
purely a personal privilege available 
only to individuals. It does not, 
therefore, protect a corporation 
against self-incrimination through 
compulsory production of its papers, 
documents, and records. United 
States v. Bausch & Lomb Optical Co. 
321 U.S. 707 (1944), Wilson v. United 
States, 221 U.S. 361 (1911). A client 
cannot be compelled to deliver 
papers which are in his possession 
and which he owns. Boyd v. United 
States 116 U.S. 616 (1886), United 
States v. Cohen 388 F.2d 464 (9th Cir. 
1967). 

In Boyd it was held that “any 

forceful compulsory extortion of a 
man’s own testimony or of his private 
papers to be used as evidence to 
convict him of a crime” violated the 
fourth and fifth amendments. In 
Boyd the issue of possession and 
ownership were joined. However, 
where ownership alone in the papers 
is alleged, but not possession, the 
courts have found this insufficient to 
block production pursuant to the 
fifth amendment. 
To tie the privilege against self-incrimination 
into a concept of ownership would be to draw 
a meaningless line. It would hold here that the 
business records which Petitioner actually 
owned would be protected in the hands of her 
accountant, while business information 
communicated to her accountant by letter and 
conversations in which the accountant took 
notes in addition to the account’s own work 
papers and photocopies of Petitioner's records 
would not be subject to the claim or privilege 
since title rested in the accountant. Such a 
holding would thus place unnecessary 
emphasis on the form of the communication to 
an accountant and the accountant’s own 
working methods, while diverting the inquiry 
from the basic purposes of the fifth 
amendment protections. Couch v. United 
States 409 U.S. 322, 331 (1973). 

It should be noted in Couch that 
there was no privilege protecting 
documents in the hands of the 
accountant. 

The case which emphasizes the 
importance of protecting your clients 
against civil discovery as well as 
grand jury investigation is Pearlman 
v. United States 247 U.S. 7 (1918) 
where a grand jury was allowed to 
possess and view ail documents 
which were voluntarily surrendered 
by the defendant ina patent infringe- 
ment case which the defendant 
brought in federal district court prior 
to the grand jury investigation. A key 


phrase in Couch reads: “The criterion 
for the fifth amendment of immunity 
remains not the ownership of 
property but the physical or moral 
compulsion exerted.” 409 U.S. at 336. 

It should be noted that Couch 
deals specifically with tax records or 
tax returns. Under most circum- 
stances the client has no fifth amend- 
ment privilege against being ordered 
to produce documents belonging to 
the corporation since their existence 
is a foregone conclusion and the 
client would not be conceding 
anything by presenting them. Prime 
examples are the types of papers 
required to be kept by the Secretary 
of State of Florida regarding 
corporations, by the Internal 
Revenue Service pertaining to taxes, 
or any other documents which a 
corporation is required to possess 
and/or prepare. As to grand jury 
subpoena to a custodian of records: 
Mid City Realty Co. 497 F.2d 218 
(6th Cir.) cert. den. 419 U.S. 1009 
(1974), Bellas v. United States 94 
S.Ct. 2179 (1974). 

The real danger comes into play 
when there is a question regarding 
the existence, identity or location of 
- the documents in issue. In the Matter 
of Grand Jury Subpoena Duces 
Tecum Served Upon John Doe 466 
F. Supp. 325 (S.D. N.Y. 1979) a 
subpoena required the target of a 
grand jury investigation to produce 
certain records and documents. The 
court, in citing Fischer and United 
States v. Beattie 522 F.2d 267 (2nd 
Cir. 1975), recognized that: “The act 
of producing evidence in response to 
a Subpoena...has communicative 
aspects of its own wholly aside from 
the contents of the papers 
produced.” 

Will production by your client 
communicate something to the 
prosecution? Will the existence of 
those documents add to the govern- 
ment’s case against your client? 
Floyd v. United States 116 U.S. 660 
(1886). The practitioner should also 
be aware that the custodian of 
records cannot be compelled orally 
to testify as to the whereabouts of 
nonproduced records because that 
would require him to disclose the 
contents of his own mind and 
thereby be compelled to convict 
himself out of his own mouth. Curcio 
v. United States 354 U.S. 118 (1957). 


Administrative actions 


Lastly the practitioner should not 
overlook agency decisions published 


in various services. These decisions 
may bear directly upon the issue 
before the court and can be used as 
authority. They are of particular 
weight when used in_ litigation 
involving the particular agency 
which promulgated the decision. An 
example of a decision which would 
bear directly on discovery and the 
fifth amendment is In the Matter of 
the Segal Trading Company, Inc. 
CCH Comm. Fut. Rep. 20,637 (June 
21, 1978), a decision from the 
Commodities Futures Trade 
Commission. In that case the 
Commission considered a situation in 
which the administrative law judge 
had overruled the objections of the 
corporate registrant to a request for 
admissions served upon it by the 
division of enforcement. The 
objections were based upon the 
corporation’s inability to respond 
because all officers and agents of the 
corporation had asserted their fifth 
amendment privilege against self- 
incrimination. 

It should be noted that the 
discovery rules applicable to admin- 
istrative enforcement actions before 
the Commission are substantially 
identical to the discovery provisions 
of the Federal Rules of Civil 
Procedure: compare Rule 36 Federal 
Rule of Civil Procedure and 17 CFR 
10.42(c) (CCH Comm. Fut. L. Rep. 
2292). While the corporation had no 
fifth amendment privilege it was still 
unable to respond to the request 
because of the assertions of the fifth 
amendment privilege by all of the 
officers and employees with 
knowledge of the facts and 
addressed by the requests. 

As the Commission noted, in 
sustaining the corporation’s 
objections to the discovery sought 
and citing United States v. Kordel: 


This case presents a classic dilemma. STC, 
being a corporate entity has no fifth amend- 
ment privilege against self-incrimination...of 
course on the other hand the individual 
respondents in this case have raised a claim of 
fifth amendment privilege on the basis of the 
pendency of a parallel criminal investigation. 
Where individuals raise fifth amendment 
objection to discovery they might not have to 
respond. If those individuals are the only 
officers and employees of a corporation with 
knowledge of the events in question...it may 
not be possible for the corporation to answer 
the request for discovery, even though a 
corporate agent making diligent inquiry, until 
the termination of the criminal action. The 
cases cited by both STC and the Division 
agree that where a discovery requests ina civil 
case subjects all corporate officers and 
employees who are in a position to respond to 
a real and appreciable risk of self-incrimina- 


tion, no response need be made if the unavail- 
ability of a corporate can be established. 


Conclusion 


The criminal practitioner should 
now be aware that he will become an 
integral part of the corporate 
structure for both civil as well as 
criminal proceedings. He should 
remember that attorneys, accoun- 
tants, custodians of records, and all 
such agents have a possible duty to 
respond to civil discovery. The 
attorney must realize that he cannot 
go too far in protecting his client’s 
interests by involving himself with 
corporate counsel and the 
corporation’s civil litigation. The key 
is getting involved early—for once a 
privilege is waived or the 


information is disclosed, it will be too 
late to repair the damage. oO 
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“Word 
Processing 
... With 

a personal 
touch.” 


“It’s not enough to sell the 
world’s most complete typing 
system! When you invest in Word 
Processing equipment, you’re 
choosing a total support package. 

When we install your Micom, 
your staff will be thoroughly 
trained. And our skilled Marketing 
Support and Technical Support 
Teams will personally assure your 
continued productivity. 

Our reputation is on the line. As 
Florida’s most respected name in 
office products, customer satisfaction 
is our ultimate goal. If we’re to remain 
the fastest growing distributor of Word 
Processing equipment, we can’t afford 
to have one dissatisfied customer. 

So... check with George Stuart, for 
the personal touch in Word Processing. 


FLORIDA’S WORD PROCESSING LEADER ~ 


The word for word processing. 
WANT TO KNOW MORE? 
Let me hear from you! I'll be glad to give you 
all the facts about Micom, the world’s most 
advanced word processing system. 


Name. Title 


OBERT F. STUART 


GEORGE STUART, INC. Office Systems Division | General Manager 
133 East Robinson Street @ Orlando, FL 32801 @ (305) 843-7700 — Vi Office Systems Division 


George Stuart, Inc. 


Need more information? Call Toll- Free! ir | 
Orlando Tampa/St. Petersburg Miami/Ft. Lauderiale 
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ENVIRONMENTAL LAW 


Protection of the Florida 
Manatee 


Part | By David M. Levin 


If, as is often stated, Americans 
love an “underdog,” the Florida 
manatee should rightly be our 
national animal. It is easy to affec- 
tionately embrace the manatee’s 
cousins, the whales and dolphins who 
have seized the imagination of the 
admiring public. In oceanariums 
around the world, it is not the 
manatee that elicits gleeful applause 
by jumping through a hoop. It is not 
the manatee that is featured in 
motion pictures and on television. 
The manatee’s public image has 
remained as murky as the waters it 
oftentimes inhabits. 

However, as the public’s 
awareness of this intriguing creature 
expands, so does the _ public’s 
admiration. It is the manatee’s 
subtlety that is winning the hearts of 
all those who contemplate this being. 
Upon careful observation, one can 
appreciate the sensitivity, 
intelligence and awareness of the 
manatee’s simple and _ slothful 
existence. The manatee’s homely 
countenance and_ vulnerability 
underscore our own imperfections 
and thereby foster our increasing 
sensitivity to its plight. 

Before many years shall pass away the scene 
will change. Civilization is encroaching; the 
restless settler is every year pushing further 
into the unknown wilds of Florida, and even 
now men are casting ahead to secure a home- 
stead or to commence a speculation in some 
way in the lands or products of this region. 
Then it will surely happen that the peace- 
loving Manatee will surely be driven away and 


they will become but a legend or old man’s 
tale.! 


What was written more than a 
even more 


century ago has 


significance today. The Florida 
manatee once numbered in the 
thousands and ranged from the 
coastal waters of Texas to Southern 
Virginia. Today less than 1,000 
tenaciously cling to survival, 
restricted to peninsular Florida.? The 
leading causes of manatee mortality 
in Florida include boat and barge 
collisions, habitat alteration, 
vandalism, poaching and drowning 
by automatic flood control gates.’ 
However, humanity is finally 
coming to the realization that 
“whatever the Nature of the Creator 
he surely did not intend that the 
forms on which he bestowed the gift 
of life should be exterminated by 
man.” Senator Allen Cranston of 
California has articulated this 
growing consciousness: 
The death of a species is profound, for it 


. means nature has lost one of its components, 


which played a role in the interrelationship of 
life on earth. Here the cycle of birth and death 
ends. Here there is no life, no chance to begin 
again—simply a void. To cause the extinction 
of a species, whether by commission or 
omission, is unqualifiedly evil. The prevention 
of this extinction, thus must be a tenant among 
man’s moral responsibilities.5 


It is my intention through this 
article to further this consciousness 
and to explore the means by which 
such a consciousness may manifest 
itself to the benefit of the manatee. 
This article will be divided into two 
parts, the first of which concerns an 
understanding of the manatee and a 
discussion of man’s interaction with 
this creature. Next month will feature 
a review of the efforts to protect the 
manatee and recommendations to 
assure the continuing survival of the 
species. 


Biology 


The Florida manatee or sea cow 
belongs to the taxonomic class 
Mammalia, the same class to which 
man belongs. Characteristics of all 
Marine mammals, manatees regulate 
their body heat to maintain a 
constant high temperature level by 
means of metabolic processes. 
Manatees, however, also posses hair 
and lungs (and breath atmospheric 
air), are live bearers possessing a true 
placenta, possess mammary glands 
and suckle their young. 

The marine mammals are divided 
into four large orders: Carnivora, 


including the polar bear, sea otter, 
seal, sea lion, and walrus; Mysticeti, 
the baleen whales including the 
humpback and blue whale for 
example; Odontoceti, the toothed 
whales which include such whales as 
the sperm whale, dolphin, and 
porpoise; and Sirenia.* The manatee 
belongs to the order Sirenia. 

The order Sirenia derives its name 
from Greek and Roman mythology. 
It was the sirens, beautiful creatures 
half-woman, half-fish, whose 
alluring songs seduced ancient 
mariners to their death among the 
rocky coasts.’ Early explorers of the 
Caribbean are reported to have also 
mistaken sea cows for sirens. 
Christopher Columbus, who upon 
one of his voyages encountered three 
manatees, wrote in mocking 
understatement, “on the coast of 
Hispaniola I saw three sirens, but 
they were not nearly as beautiful as 
old Horace’s.”8 

The order Sirenia is, in turn, 
subdivided into the families 
Trichechidae, Dugonidae, and 
Hydrodanalidae. Hydrodanalidae 
was represented by one species, 
Steller’s sea cow, which was 
discovered in the Bering Sea in 1741 
and became extinct just 27 years later 
as a result of extermination by man.® 
Dugongidae contains one _ living 
species, the dugong which inhabits 
the Indian Ocean from the east coast 
of Africa, east to the Malayan 
Archipelago, south to the north coast 
of Australia.'® The family 
Trechechidae is represented by three 
species of manatees. The Amazon 
manatee is restricted to freshwater 
areas of the Amazon and Orinoco 
River basins. The West African 
manatee inhabits marine, freshwater, 
and estuarine areas from Senegal to 
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Angola. The West Indian or Florida 
manatee which is found in marine, 
freshwater, and estuarine areas is 
distributed throughout the 
Caribbean from Florida to Northern 
Brazil." 

The biology of the 
manatee dictates its range, 
habitation, and behavior. The 
manatee spends its entire lifetime in 
the aquatic environment. However, 
like all other marine mammals, the 
manatee’s ancestors roamed the land. 
Its closest living relative is speculated 
to be the elephant.!2 The manatee has 
undergone morphological, 
physiological and _ behavioral 
modifications to adapt itself to the 
marine habitat. 

While not steamlined to the extent 
of its cousin the dolphin, the 
manatee’s body is fusiforn, or 
elongated in a cigar shape, to reduce 
resistance while cruising through the 
water. The hind limbs have 
disappeared as a result of evolution 
and the fore limbs have been 
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modified into stout flippers. The 
manatee’s tail has been flattened and 
broadened into a large horizontal 
paddle. At first appearance the 
manatee looks like, and was so 
named by Florida’s indians, a “big 
beaver.”!8 

The manatee is large; an adult male 
may grow to a length of 16 feet and 
weigh 1,300 pounds.'‘ Yet despite its 
immense bulk, the manatee is quite 
an adept swimmer. Fleeing manatees 
are reported to swim at 15 miles per 
hour. 

The manatee’s diaphragm is 
parallel to its back (man’s is 
perpendicular) pushing the lungs 
very close to the dorsal wall of the 
body cavity. The manatee’s bones 
are extremely dense and heavy, 
particularly the skull and ribs. The 
combined effect of these 
adaptations, is to create ballast and 
buoyancy making the manatee 
virtually weightless in water. 
Vertical movement within the water 
may be effectuated without any 
external movement. An_ internal 
movement of the diaphragm may 
either increase or decrease the 
animal’s buoyancy resulting in a 
corresponding upward or 
downward movement.!® The 


manatee’s amazing repertoire of 
acrobatics within the water include 


“somersaults, half-gainers, back 
dives, head and tail stands, barrel 
rolls and upside-down gliding.”!” 
Manatees exhibit an acute 
awareness of their environment. 
Hearing appears to be their most 
important sense. They are extremely 
efficient at localizing noises and have 
been reported to respond to a sound 
initiated at a distance of at least 195 
feet.!§ It is speculated that the high 
pitched squeals and chirp-squeaks 
emitted by the manatee are a means 
of exchanging information and/or to 
help maintain contact with one 
another.!® It is further speculated that 
manatees employ sound to facilitate 
recognition of another by noting the 
pitch, intensity, and timbre of 
individual vocalizations. This is 
particularly apparent between cows 
and calves who selectively respond 
to the vocalizations of the other.®° 
While not acute, the manatee’s 
vision is at least adequate and serves 
to supplement their hearing. It has 
been reported that their visual range 
under water is as great as that of a 
diver’s peering through his mask.?! 
The manatee is the only marine 
mammal that is herbivorous, i.e., it 
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only eats green plants. Its size is 
indicative of the fact that it is a 
voracious eater. An average-sized 
adult manatee spends six to eight 
hours per day doing nothing but 
eating,®2 and will consume about 200 
pounds of food per day.” The 
manatee will eat virtually any type of 
green plant but prefers submerged, 
floating, and emergent vegetation in 
that order.*4 Manatees feed by 
pulling the vegetation into their 
mouths using their dexterous fleshy 
lips. The mouth is devoid of teeth 
except for a few molars. Manatees 
frequently use their pectoral fins to 
hold the vegetation in place while 
they eat. 

Naturally, manatees tend to be 
found where there exists an 
abundance of available food. Thus, 
although manatees move freely from 
fresh to salt water, their preferred 
habitats are rivers and estuaries 
which tend to be sources of plentiful 
vegetation.2* When food is available, 
manatees will move upriver as far as 
the depths of the river will permit. 
The animals will  enerally avoid 
waters less than three feet deep.” 

Manatees have demonstrated a 
marked affinity for freshwater. They 
have been observed drinking from 
hoses, storm drains, municipal sewer 
discharges, and artesian wells. They 
also seem to be attracted to the 
automatic flood control dams of 
Southern Florida. Presumably, the 
manatee drinks freshwater that 
sluices through the dam.” 

Next to food, the most important 
factor limiting the range of the 
manatee is temperature. It is 
reported that the minimum tolerable 
temperature level is 61°-70°F. More 
important than the actual 
temperature level may be the 
suddenness of the temperature 
decline or the length of time at which 
the temperature remains at or below 
the minimum levels.*® Exposure to 
cold temperature causes pleurisy and 
bronchial pneumonia that may result 
in death.*® Although they possess a 
comparatively large surface-to- 
volume ratio, young calves do not 
the insulation of the older manatees 
and thus are particularly susceptible 
to the cold.*! Since records of such 
matters have been kept, large 
mortality rates have been associated 
with particularly severe winters. The 
extremely cold winters of 1976-77 
led to an extensive manatee 
mortality.*? 

On the West coast of Florida, 


manatees are primarily found in and 
around the major rivers from the 
Suwannee River in Dixie and Levy 
Counties and the Everglades 
National Park. However, manatees 
are distributed throughout the length 
of the Atlantic coast and are found in 
lagoons, the mouths of rivers, and in 
canals.*> During the winter, usually 
extending from October or 
November to April, manatees 
congregate in areas of warm water, 
typically constant temperature 
springs and the warm waters of 
factory cooling system effluents. 
Presently six natural and 18 man- 
made warm water areas have been 
identified which attract manatees 
during cold weather.*4 

An understanding of the manatee’s 
behavior may provide an insight to 
its vulnerability and provide a key to 
its ultimate protection. The manatee 
has been studied both in the wild and 
in captivity, yet much information 
about this species is unknown. In 
fact, all that is known about the 
manatee is continously subject to 
revision. Lack of knowledge makes it 
particularly difficult to plan 
strategies for protection. As more 
knowledge is acquired, therefore, 


existing protective measures may 
require revision. 

The manatee has a low fecundity 
rate, as sexual maturity may not 
occur until the animal is six to 10 
years old.*5 Most pregnancies 
produce only one calf. Females 
breed no less than once in two or 
three years, carry the unborn calf 
more than 12 months, and nurse the 
calf up to one and one-half to two 
years. Calving occurs year-round, 
with peak breeding occurring in the 
spring and early summer when 
weather and feeding conditions are 
most favorable. 

There exists a very strong bond 
between a cow and her calf. For the 
first one to two years of the manatee’s 
life, it remains in intimate contact 
with its mother.** Whereas manatee 
adults swim in single file, the cow 
and calf swim in parallel formation.*” 
The female reinforces the bond by 
adjusting her behavior to 
accommodate that of the calf. 
Cruising, breathing, feeding, and 
resting are conducted in unison.* 
Reinforcement is also provided by 
mutual muzzling, mouthing, and 
kissing.*® 

There is a considerable amount of 
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controversy among researchers 
concerning whether or not the 
manatee is a social animal. Daniel S. 
Hartman observed that 53 percent of 
all manatees sighted from an aerial 
survey were solitary animals. 
Recent evidence suggests, however, 
that the majority of animals are 
found in groups of two or more.*! 
Observations of manatee behavior 
when found in groups suggests that 
this animal is in fact gregarious. 
When two or more manatees are 
observed together, mutual “kissing,” 
mouthing, erhbracing, nudging, and 
chasing behavior is noted. The 
contact is reciprocal and is 
independent of age, sex, and size. It is 
suggested that such behavior is 
socially reinforcing.” 

Manatees have been found to 
spend several hours a day engaged in 
playful activity. Typically, activity is 
initiated by one member of the group 
and is joined by others. Playful 
activity includes: swimming, playing 
“follow-the-leader,” and body 
surfing.” 

When the manatee is not eating or 
cavorting, it is resting. It may rest up 
to 12 hours per day, two to four hours 
at a time.‘4 Manatees rest in one or 


SAVE 


Don’t blow your company’s profits and your pay raises by wasting energy at the office or plant. 


When you waste energy at work, you not only hurt your state and your country, you also hurt your employer and yourself. 
Because you're literally burning up money that could be used for a lot of other worthwhile purposes — including pay raises. 


Here are six ways you can save a lot of money and energy at work. 


1. Turn off the lights when no one is 
working and you'll brighten Florida's 
energy future. 


2. Utilize the most energy efficient 

equipment in offices and factories. 

Equipment drains energy and eats up 
profits. 


3. Keep temperatures no lower than 
78° in summer; no higher than 65° in 
winter. And dress accordingly. 


4. Have a professional energy audit to 
discover the dozens of different ways 
your company can become more 
energy efficient. 


5. Calibrate your boilers frequently. 
When no one is working for 8 hours or 
longer, turn off water heaters and air 
conditioning. 


6. Send for Florida's tips on how 
to save money and energy 
where you work. 


Write: Save it at work, 
The Capitol, 
Tallahassee, Florida 32301. 


In today’s world, energy is everything. 
Save it at work. Save it, Florida. 


SAVE IT, FLORIDA. 


This message Seidl to you by The 
Governor's Energy Office and this 
publication. 


THE FLORIDA BAR JOURNAL/JANUARY 1981 = 59 


: 
ig 
4 


ENVIRONMENTAL LAW 


two postures, lying prostrate on the 
bottom or suspended near the 
surface. They lapse into a deep sleep 
with their eyes closed and their 
bodies motionless. 


Relationship with man 


Man has inflicted the manatee with 
death, pain and suffering since their 
earliest encounter. What is so sad 
about this is that the manatee is harm- 
less to man and in fact has proven to 
be quite beneficial to him. 

The aboriginal occupants of 
Florida hunted the manatee as early 
as 8500 B.C.“¢ In addition to meat and 
skin, the manatee yielded large 
quantities of oil. A full grown adult 
can supply roughly 25 gallons of oil.” 
Nevertheless, the aborigines only 
hunted manatees infrequently due to 
difficultly they encountered 
capturing the animal because of its 
size, excellent hearing, the limitations 
of their primitive weapons, and the 
availability of other sources of 
food.‘ 

Within two centuries of the first 
time the Europeans set foot on 
Floridian soil, the approximately 
25,000 aboriginal inhabitants were 
eliminated by disease, war, and 
enslavement. Beginning around 1700 
A.D., Creek Indians of Georgia and 
Alabama moved into Florida to fill 
the void left by the earlier 
inhabitants. Skillful hunters, these 
indians, collectively known as the 
“Seminoles,” began hunting the 
manatee for its flesh and bones. The 
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Seminoles hunted the manatee from 
dugout canoes, employing harpoons 
and later rifles, and developed a sub- 
stantial trade in manatee products. 
They sold the meat to Cuban 
fisherman who frequented the 
waters of South Florida. Manatee 
hide was in demand throughout the 
West Indies for use as straps with 
which to whip slaves, horse whips, 
walking sticks, and flexible oar 

When American settlers arrived, 
they continued supplying the 
markets for manatee meat. 
Considering the magnitude of the 
pressure asserted by these American 
fishermen on the manatee and taking 
into account the low reproduction 
rate of the animal, it is easy to 
understand how the stock of 
manatees could quickly become 
deleted. The severe depletion of the 
manatee caused the abandonment of 
commercial hunting operations. It 
appears that commercial hunting of 
manatees was abandoned as early as 
1887.59 

In addition to the commerical and 
subsistence hunting of the manatee, 
by the latter half of the 19th century, 
sport hunting became popular 
adding further pressure on the 
manatee population.*' In an 1889 
article appearing in the British 
Saturday Review it was written that 
manatees “yield the sporter no small 
diversion; for after having a dart or 
harpoon stuck into their side, with a 
long line and buoy fastened to it, they 
hold some time in play and many 
times upset the boat in struggling.”>2 

Today it is no longer economically 
feasible nor legally permissible to 
hunt the manatee yet man remains 
responsible for the majority of 
manatee deaths. The major causes 
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of human-induced mortality include: 
boat/barge collisions, laceration 
from power craft propellers,*4 
vandalism, poaching, habitat 
alteration, and drowning/crushing 
via flood gates.® It is likely that with 
more research, behavior modifica- 
tion and chemical poisoning may be 
added to this list. 

Of the 77 manatee reported as 
having died in 1979, only five were 
ascertained to have died of natural 
causes.5® Boat-related deaths 
comprise the greatest percentage of 
man-inflicted mortality. The actual 
number of deaths attributed to 
boaters may be much higher than 
currently reported. We can readily 
observe the effect upon the manatee 
of collisions with boats by noting 
broken bones, mortal lacerations, 
and contusions. What is less evident 
during the necropsy of a dead 
manatee is the detrimental effect of 
harassment by boaters upon the 
manatee. It is speculated, for 
instance, that the whine of a boat’s 
motor makes the animals nervous 
and may result in the infliction of a 
harmful stress upon the manatee. 
This may be particularly deleterious 
to females with nursing calves as such 
harassment inhibits and disrupts the 
maternal bond.5? The forced 
behavior modification due to harass- 
ment by boaters may also be 
injurious in ways we have yet to 
comprehend. 

Evidence of the frequency with 
which manatees come _ into 
potentially harmful contact with 
motorboats is literally borne upon 
the backs of the manatee. Propeller- 
inflicted scars appear on the backs of 
nearly all adult manatees. Ironically, 
incidence of manatees with propeller 
scars is so pervasive that researchers 
frequently identify individuals 
within a congregation solely on the 
basis of the animal’s scar pattern.** 

Death resulting from latent injury 
must also be considered when 
determining the scope of the boater’s 
impact upon the manatee. A 
propeller slicing through the 
manatee’s back cuts through inches 
of skin, flesh, and fat. Should the 
animal somehow survive death from 
loss of blood, ensuing infection 
frequently proves fatal. Propellers 
may break through the manatee’s 
ribs entering the pleural cavity 
causing a host of medical problems. 

The boater-manatee conflict is 
very complex and defies simplistic 
solutions. One of the factors which 


makes this problem so complex is 
that the manatees inhabit areas which 
coincide with desirable boating 
pathways. A more fundamental 
factor is the manatee’s behavior 
which makes it so vulnerable to 
collisions with boats. 

Manatees spend a large percentage 
of their daily existence at or near the 
water’s surface. Some of this time is 
spent engaged in eating or resting. 
When partially submerged in 
semimurky water, the manatee is 
very difficult to locate from the 
surface. The frequent presence of 
floating aquatic plants further acts to 
conceal the manatee from a boater’s 
view. 

Manatees at the surface surprised 
by a boat, or when it is awakened 
from sleep, panic, and react by 
thrashing the surface with their 
tails.5® When a manatee dives, the 
broadest part of its body is the last to 
become submerged, thereby 
increasing the incidence of injury. It 
is speculated that noise from the 
boater’s motor may disorient the 
animal causing it to seek freedom in 
the path of the boat.® Manatees 
engaged in breeding are less likely to 
be aware of the approaching boat 
and thus may fail to react until too 
late. 

The danger posed by boats is 
intensified during the winter months. 
It is during this time of the year when 
the manatee seeks the protection of 
warm water areas. A high concentra- 
tion of animals within a small area 
increases the likelihood of a boat 
colliding with the manatee. Boating 
in warm water areas during the 
winter may also force the manatees 
to the periphery of the warm water 
increasing the probability of death 
from exposure to cold temperature. 
In addition to pleasure craft, barges 
engaged in commercial activities are 
responsible for a relatively high 
number of manatee deaths. The 
width and draft of these vessels 
present a serious hazard to the 
manatee. Even if the animals could 
be seen from the tugboat, it would be 
impossible to effectuate the 
necessary manuevers to avoid 
contact with the manatee. The size of 
the vessel makes it difficult for the 
manatee to escape. Animals which 
are unable to swim from the path of 
the barge are sucked under the 
vessel, pinned between the hull and 
the bottom of the waterway, and 
fatally crushed.®! 

In 1979, Dade County had the 


second largest reported mortality of 
manatees in Florida. Considering 
that the water of this area remains 
above the minimum temperature 
tolerance level throughout the 
winter, thereby not necessitating the 
congregation of animals therein, this 
figure appears anomalous.® An 
investigation conducted between 
April 1, 1974, and September 1, 1978, 
revealed, however, that the 
automatic flood control dams 
located throughout Dade County 
accounted for 41 prcent of the 
county’s mortality. It was also 
considered during this study that the 
number of mortalities associated 
with flood control dams may be 
underestimated due to the difficulty 
in retrieving large fresh carcasses that 
allow thorough necropsys.* 
Automatic flood control dams are 
located within the canals that supply 
freshwater to the muncipalities 
within Dade County. The dams serve 
two purposes: to prevent the fresh- 
water of the interior section of the 
county from flowing wastefully to 
the sea and to prevent salt water from 
intruding into the freshwater supply. 
When a large head of water is created 


upstream, the gates of the dam auto- 
matically open to relieve the 
upstream pressure.® 

As indicated above, manatees are 
attracted to the areas around the 
automatic flood gate presumably 
due to the presence of freshwater. 
Three hypotheses have been offered 
to explain how the action of the flood 
control gate kills the manatee. Each 
or all such theories may account for 
the observed mortality. 

The first theory suggests that when 
the gates open in response to a large 
upstream head of water, a strong 
downsteam current is created. An 
animal located near the upstream 
side of the gate may get trapped in 
the current. If the current is strong 
enough, the animal may get pinned 
against the dam lying perpendicular 
to the direction of the flow. If the 
gate opening is less than the length of 
the manatee, the animal will be 
drawn down to the gate but not 
through it. Held in such a position, 
the manatee may be unable to 
surface to breath and will eventually 
drown. A portion of its body 
extended into the gate’s opening, the 
animal would be crushed when the 
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gate closed. Such crushing however, 
would occur after the animal had 
already died. 

The second theory suggests that 
the turbulence created by the rushing 
water may be enough to cause the 
drowning of smaller manatees who 
exhaust themselves struggling 
against the current. This may occur 
even if the opening of the flood gate 
is large enough for the animal to 
swim through. 

The third theory, supported by 
some evidence, states that an animal 
may try to swim through the opening 
of the gate only to become lodged 
therein due to the relatively small size 
of the apperture compared to the 
girth of the animal. This is 
particularly plausible when a femal 
tries to pursue her calf that has been 
swept through the gate. Unless the 
animal can dislodge itself from the 
gate, it will either drown or be 
crushed upon the gate’s closing. 

A research contract to study the 
problem of dam-related mortality 
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has been awarded by the United 
States Fish and Wildlife Service. 
Encouraging results have been 
achieved in attempting to prevent 
this type of mortality and hopefully a 
dramatic reduction of such deaths 
may be forthcoming.” 

The most reprehensible cause of 
manatee mortality is vandalism. 
Though a relatively infrequent 
occurrence, the death of evena single 
animal due to irresponsible behavior 
is unconscionable. Manatees are 
victimized by persons who throw 
rocks, bottles, or sticks at them and 
by persons who jump on the animal’s 
back in an attempt to ride him. They 
are occasionally roped for the 
purpose of riding. Manatees are 
frequently found with rope burns or 
the ropes themselves still tied to the 
animal. One manatee was reported 
to have died from blood poisoning 
when a person riding it failed to 
remove the rope.® Other evidence of 
maliciousness includes observations 
of fishermen who had _ hooked 
manatees intentionally and played 
them for sport, and the discovery of a 
manatee with the head of garden 
rake imbedded in its back.®® A more 
common occurrence is the discovery 
of a carcass killed by gunshot. A 
recently recovered manatee bore 
evidence of a shooting by both a .32 
caliber pistol and a shotgun.” 

Less malicious yet nonetheless 
harmful is the intrusion of manatee 
habitats by skin and scuba divers. 
Scientists are uncertain of what long- 
term effects increasing harassment 
by human divers may have upon the 
manatee. Divers that enter manatee 
habitats pursue the animals in an 
attempt to observe, touch, and even 
ride them. The manatee is not an 
aggressive animal and never 
attempts to rebuff the diver’s 
advances. It will instead flee the 
diver.”! In areas where the manatees 
are frequently harassed by divers, 
the animals will retreat from the area 
upon first perception of the diver’s 
presence.”? There has been a marked 
decline in the numbers of manatees 
appearing in areas which are 
particularly popular among divers.” 

Causing the manatee to retreat 
from or avoid an area may be 
particularly detrimental to the 
animal if such occurs during the 
winter. Divers who unintentionally 
force manatees out of a preferred 
area may cause them to enter waters 
that are below the minimum 
tolerable temperature level. The 


divers, therefore, may indirectly 
cause the death of a significant 
number of manatees particularly 
during periods of extreme cold 
weather. 

Man may be causing the death of 
numerous manatees by means which 
presently are difficult to document. 
The relatively large number of 
deaths categorized as “undeter- 
mined” by mortality statistics may be 
attributed to man’s alteration of 
manatee habitat by pollution or to 
the destruction of habitat due to 
development. As indicated earlier, 
manatees inhabit coastal marine, 
freshwater and estuarine areas. 
Unfortunately for the manatee, these 
are the areas that have evidenced a 
booming rate of development 
Florida. It is also into these areas that 
the wastes of man’s terrestrial 
activities eventually flow. With the 
destruction of habitat by dredge and 
fill operations in coastal waters and 
the increase in human activity upon 
the waters due to increasing 
population, manatee mortality will 
surely increase. Development of 
coastal areas deprives the manatee of 
a source of food and a refuge in cold 
weather. Increased coastal 
populations also are accompanied by 
increased usage of power boats, 
thereby elevating the possibility of 
collision. The effects of water 
pollution due to chemical runoff 
from land-based activities may also 
have a profound detrimental effect 
upon the manatee. 

It is clear that man poses the 
greatest threat to the manatee’s 
existence. It is equally clear that only 
man can protect the manatee from 
extinction. Next month this column 
will present a review of man’s efforts 
to protect this marvelous creature. 0 
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THE LAWYER PAPER 


Modest proposals on writing 
and legal writing 
By Leonard Schulte 


As a college senior looking for an 
easy course, I signed up for 
something called Socy 7—Survey 
Analysis. Easy it was. To complete an 
assignment, all we had to do was feed 
data into a computer. The computer 
then churned out a two-page report 
analyzing the data. This two-page 
report, the professor assured us, was 
acceptable sociological English. The 
report may have been acceptable 
sociology, but it was not acceptable 
English. Even engraved on the finest 
parchment, it would still have looked 
as if it had been written by a 
machine. 

The more legal writing I see, the 
more I am reminded of those Socy 7 
reports. Acceptable legal reasoning it 
may be, but acceptable English? 
Usually not. 

My purpose is not to catalogue 
common flaws in legal writing, nor is 
it to catalogue the equally common 
justifications for those flaws. I do not 
believe that lawyers want to write 
bad English or that lawyers cannot 


write good English. I do believe that. 


there are simple things we can do to 
make our writing look as if it was 
produced by a clear-thinking human 
being. 

Step 1: Understand that legal 
writing is writing. We lawyers do not 
have a language of our own. Since we 
share the English language with 
everyone else, our writing first must 
be good English, then good legal 
reasoning. 

To ensure what we write is good 
English, we must consider what we 
write as writing. It is too easy to read 


a document and think only of the 
legal issues involved. We must think 
about the language issues too. It is not 
enough to ask if the contract we are 
drafting covers all eventualities, we 
also must question whether the 
contract is clear, concise, and 
grammatical. 

I am not suggesting that we all 
change the way we work by burning 
our form books and discarding our 
mag cards. I am proposing a change 
in the way we think about what we 
do. If we realize that lawyers are also 
professional writers, that legal 
writing is writing, unavoidably our 
writing will appear as if composed 
from the orderly mind of a lawyer 
instead of the orderly memory of a 
computer. 

Step 2: Avoid dictation. My 
method of determining if a letter was 
dictated is to count pages. If a letter is 
longer than three pages, or if any 


sentence is longer than 100 words, the 


letter was dictated. 

There are two kinds of language: 
spoken and written. The differences 
between the two exist for a good 
reason. What is spoken is usually not 
subject to serious examination; what 
is written is to be read, reread, and 
analyzed. Unfortunately, when we 
dictate we use the spoken language, 
which is inappropriate to writing. We 
may also use a stilted, pretentious, 
unnatural version of the written 
language. 


When dictating, we forget that the 
reader will not hear our words, but 
will read them; therefore, we must 
consider not how our writing sounds, 
but how it reads. 

Dictation encourages verbosity. 
One more page or paragraph 
becomes almost effortless. By not 
dictating, we encourage conciseness. 
When the busy lawyer is forced to 
engage in the manual labor of putting 
words on paper, it becomes a simple 
matter to write only what is needed 
and to leave out anything that can be 
omitted. 

If you are accustomed to dictating, 
try this experiment: write the first 
draft of your next letter in longhand. 
The letter will probably be shorter, 
clearer, more direct, and more 
persuasive. 

Your time is valuable, of course, 


and nothing will ever persuade you 
to refrain from dictation. But if your 
writing is important to you, try 
drafting your correspondence in 
longhand. 

Step 3: Assemble a writer's book- 
shelf. Every lawyer has many books 
to assist him to become a skilled 
lawyer. There are a few books that 
every lawyer needs to become an 
expert writer. 

Dictionaries deserve more respect 
than merely being regarded as 
definers of words or spelling guides 
for secretaries. Dictionaries reveal 
nuances of words. Some, The 
American Heritage from Houghton- 
Mifflin, for example, also contain 
usage notes that explain what is 
acceptable and what can replace the 
unacceptable. 

Usage books can teach writing and 
resolve the broader language issues 
that dictionaries cannot. Two classics 
and one little-known gem are most 
useful. Strunk and White’s The 
Elements of Style is a thin paperback 
that contains essays on clear writing 
that are themselves examples of 
concise writing. Fowler’s Modern 
English Usage is a comprehensive 
volume of brief articles on subjects as 
broad as pedantry and as narrow as 
the hyphen. Follett’s Modern 
American Usage is an updated, 
Americanized version of Fowler. 

Browsing through these usage 
books develops sensitivity to writing. 
Exposure to such concise, vigorous 
composition develops a critical 
awareness of our own composition. 

Step 4: Read it before you signit. A 
lawyer should not need to be told to 
read what he signs. We want our 
reader to peruse every word that we 
have written; to protect our reader 
and ourselves, we should do no less. 

A lawyer’s writing style need not 
be that of a novelist or seventh grade 
English teacher. What a lawyer 
writes must be good English. Our 
job, dear colleagues, is to clarify, not 
to confuse. 


Leonard Schulte, Tallahassee, initiates this 
column as a regular feature in the Journal “to 
convince lawyers to think of themselves as 
writers.” An attorney with Senate 
Legislative Services since 1977, Schulte holds 
the A.B. degree (1974) from Dartmouth 
College and the J.D. degree from the 
University of Florida (1977). 
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BOOK REVIEW 


Medical Practice for Trial Lawyers, J. Stanley 
McQuade (The Harrison Co. 1980), reviewed by 
Jonathan L. Alpert, Associate Professor of Law, 
Stetson University College of Law. 


This treatise is an excellent introduction and 
reference tool for the types of medical problems 
and issues commonly confronted by the 
personal injury and workmen’s compensation 
bar. The book is divided into two parts. The first 
part deals with medical records and record 
keeping and the second part is a discussion of 
medical science, divided into the systems of the 
body: musculo-skeletal, nervous, cardiovascular, 
respiratory, urinary, endocrine, digestive, fluids, 
obstetrics and gynecology, and psychiatry and 
psychology. 

The author, who is a medical doctor as well as 
a law professor, understands and discusses the 
problems and issues which commonly confront 
lawyers. For example, the importance of the date 
of dictation of the admission history as well as 
the discharge summary is discussed. In addition, 
there are pertinent discussions of disability 
evaluation and useful discussions of differences 
in medical testing: “Unfortunately, {regarding 
pap smears} there may be some difference from 
lab to lab... .” 

Medical Practice for Trial Lawyers succeeds in 
its stated purpose: “The need of the contempor- 
ary lawyer is not medical omniscience. It is 
simply to know enough to enable him to 
understand what is being said ... to ask the right 
questions, and to be able to read further in the 
subject with understanding.” 
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FACTS, ISSUE, HOLDING AND RATIONALE 


We all remember having that pounded into us at 
law school. Digging through the stacks to find a case 
that will be on all fours with your case probably 
brings back some warm memories of independent 
discovery. However, today, in the real world, you 
may not have a magnificent law library close at 
hand, and even if you do, can you or your associ- 
ates afford the time it takes to wander through the 
pages seeking that first case on point? It’s a matter 
of economics and your firm’s efficiency and effec- 
tiveness. 
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When you need a bench memorandum support- 
ing your position, we will prepare it, accompanied 
by a confidential letter distinguishing the opposing 
law and assessing your position(s). 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Let us take over 
your time con- 
suming appellate 
work. We can 
prepare a brief for 
any appellate court, 
in proper format 
and complete to 
certificate of 
service. 


American 
Legal 
Consultants 


A DIVISION OF THE AMERICAN LEGAL RESEARCH CORPORATION 


P.O. Box 13777, Gainesville, Florida 32604 


FORMERLY 


RESEARCH 
for lawyers 


CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA CALL 377-8300. : 
AT YOUR SERVICE 24 HOURS A DAY, 7 DAYS A WEEK. 


e 
j 
Am 


